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CITATION 


United States of America, ss. 


To Standard Oil Contpany of California, a corporation, 
and Messrs. Lawler, Felix and Hall, its attorneys, 
Greeting : 

You are hereby cited and admonished to be and appear 
at a United States Cireiit’ Cotirt of Appeals tor Tie 
Ninth Circuit, to be held at the City of San Francisco, 
in the State of California. on the 10th day of July, 
A. D. 1945, pursuant to an order allowing appeal filed on 
May 31, 1945, in the Clerk’s Office of the District Court 
of the United States, in and for the Southern District of 
California, in that certain cause No. 3490-BH, Central 
Division, wherein United States of America is appellant 
and you are appellee to show cause, 1f any there be, why 
the decree, order or judgment in the said appeal men- 
tioned, should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 

Witness, the Honorable Ben Harrison, United States 
District Judge for the Southern District of California. 
this 3lst day of May, A. D. 1945, and of the Independ- 
ence of the United States, the one hundred and sixty- 
ninth. 

BEN HARRISON 
U. S. District Judge for the Southern District of 
California. 


Service of a copy of the foregoing Citation is acknowl- 
edged this 3lst day of May, 1945, together with copy 
each of Petition for Appeal. Assignment of Errors and 
Order Allowing Appeal. Lawler, Felix & Hall, John M. 
Hall, Marcus Mattson, by John M. Hall, Attorneys for 
Appellee. 


[Endorsed]: Filed May 31. 1945. [2] 
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In the District Court of the United States for the 
Southern District of California 
Central Division 


In Admiralty No. 3490-BH 


STANDARD OIL COMPANY OF CALIFORNIA, 
a corporation, 
Libelant, 


Vv, 


BHITED SYAPES OF AMERICA and KEYSTONE 
SHIPPING COMPANY, a corporation, 


Respondents. 


LIBEL IN PERSONAM 


To the Honorable, the Judges of the United States Dis- 
trict Court, for the Southern District of California, 
Central Division: 


The libel of Standard Oil Company of California, a 
corporation, against United States of America and Key- 
stone Shipping Company, a corporation, respectfully 
shows : 


1. Libelant Standard Oil Company of California is 
now and at all times herein mentioned was a corporation 
duly organized and existing under and by virtue of the 
laws of the State of Delaware and authorized to transact 
business in California. 


2. Respondent Keystone Shipping Company is now 
and at all times herein mentioned has been a corporation 
organized and existing [3] under and by virtue of the 
laws of one of the states of the United States. 


3. We vessel “S. 5. Ege Harbor’ is new and at all 
times herein mentioned has been employed as a merchant 
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vessel and owned and operated by United States of 
America, by and through War Shipping Administration, 
a department and agency of United States of America. 

4. Said vessel ‘“S.S. Egg Harbor” is within this dis- 
trict, to wit, at the port of San Pedro, California. 

5. This libel is filed under the provisions of the Suits 
In Admiralty Act (March 9, 1920, c. 95, 41 Stat. 525, 
Title 46 U. S. C., Sec. 741-752 inc.) and libelant hereby 
elects, in accordance therewith, to have this suit proceed 
in accordance with the principles of a libel in rem. 


6. On or about April 14, 1943 said “S.S. Egg Har- 


> 


bor” was in the port of San Pedro, California, and was 
destined upon a voyage upon the high seas and on waters 
within the admiralty and maritime jurisdiction of the 
United States and of this Honorable Court, to wit, from 
said port of San Pedro, California, and from E] Segundo, 
California to Point Wells, Washington.  Libelant was 
then and there and at all times herein mentioned the 
owner of certain petroleum products as_ tollows: 
60,933.31 barrels of Standard diesel furnace oil, 


63,789.52 barrels of Standard gasoline. 


7. Libelant made and entered into with respondent 
United States of America, by and through said War 
Shipping Administration, an agreement wherein and 
whereby United States of America agreed for a valuable 
consideration to convey said 60,933.31 barrels of Stand- 
ard diesel furnace oil and said 63,789.52 barrels of 


Standard gasoline separately and in good order and con- 
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dition on board said “S.S. Egg Harbor” to and unload 
said petroleum products at Point Wells, Washington. 


8. That thereafter and on or about April 17, 1943 
said [4] 60,933.31 barrels of Standard diesel furnace oil 
were loaded upon said “S. 5S. Egg Harbor” at San Pedro, 
California in good order and condition; that thereafter 
on April 18, 1943 said 63,789.52 barrels of Standard 
gasoline were loaded on said “S.S. Egg Harbor” at El 


Segundo, California in good order and condition. 


9. That said vessel “S.S. Ege Harbor” thereafter 
proceeded on her voyage and respondents, not regarding 
their duty in that respect nor the promise and undertak- 
ing aforesaid, did not so convey and deliver said petro- 
leum products in such or any good order and condition, 
but on the contrary said respondents negligently and 
without due diligence allowed and caused part of each 
of said petroleum products to become commingled, mixed 
and adulterated one with the other, and upon reaching said 
Point Wells, Washington 23,632.45 barrels of said Stand- 
ard diesel furnace oil and 21,098.02 barrels of said 
Standard gasoline had become so’ commingled, mixed and 
adulterated that by reason ot all of the foregoing libelant 


has sustained damage to the amount of Fifty Thousand 


Dollars ($50,000.00). 


10. That said respondent Keystone Shipping Company 
is and was in all things herein mentioned and at all times 
herein set forth the agent of War Shipping Administra- 


tion and of respondent United States of America. 
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11. All and singular the premises are true and with- 
in the admiralty and maritime jurisdiction of the United 
States and of this Honorable Court. 


Wherefore, libelant prays: 


1. That process in due form of law according to the 
courts and practice of this Hlonorable Court in causes of 
admiralty and maritime jurisdiction issue against said 
United States of America and said Keystone Shipping 
Company, requiring each of them to appear and answer 
the foregoing libel; 

2. That this court shall decree the payment by ward 
respondents to lbelant of the sum of Fifty Thousand 
Dollars ($50,000.00). [5] together with such other sum 
or sums as the proof shall show libelant to be entitled to, 
together with interest thereon as by law provided and 
libelant’s costs; and 

3. That libelant have such other, additional and fur- 


ther relief as may seem to this court just and proper. 


STANDARD OIL COMPANY OF CALIFORNIA, 
a corporation, 


ny Geo. |. hich 
LAWLER, FELIX & HALL 
MARCUS MATTSON 
Proctors for Libelant. [6] 
[ Verified. | 


[Endorsed]: Filed Mar. 7, 1944. [7] 
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ANSWER OF RESPONDENT, UNITED STATES 
OF AMERICA 
Respondent, United States of America, for itself alone, 
answers the libel in personam and admits, denies and 
alleges as follows: 
a 
Admits the allegations in Paragraph 1 of the libel. 


IT. 
Admits the allegations in Paragraph 2 of the libel. 


IT]. 
Admits the allegations in Paragraph 3 of the libel. 


ie 
Admits the allegations in Paragraph 4 as true at the 
time [8] of the filing of the libel on or about March 7, 
1944. 


\. 
Admits the allegations in Paragraph 5 of the libel. 


VI. 

Admits the allegations of Paragraph 6 of the libel ex- 
cept that respondent ts without knowledge or information 
sufficient to form a belief as to the truth of the aver- 
ment relating to the ownership by libelant of certain 
petroleum products as stated and denies such allegations 
on that ground. 

VII. 
Admits that respondent by War Shipping Administra- 


tion entered into an agreement with libelant for the car- 
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riage of certain petroleum products and alleges that said 
agreement is a written agreement entitled “Tanker Voyage 
Charter Party’, dated April 14, 1943, of which, as re- 
spondent is informed and believes and therefore alleges, 
libelant has a copy and that the carriage of said petroleum 
products by respondent was to be on the S. S. “Egg Har- 


9) 


bor” with destination Point Wells, Washington; denies 
all other allegations in Paragraph 7 except as expressly 


admitted. 
VITl. 


Admits that certain petroleum products of libelant in 
the form of diesel oil and gasoline were loaded upon the 
S. S “Ege Hafbor” at San Pedro, ‘Califortia, amd 
Segundo, California, on or about the times stated in the 
libel but denies all other allegations except as expressly 
admitted. 


IX. 

Denies each and every allegation of Paragraph 9 of the 
libel except that respondent admits that the S. S. “Egg 
Harbor’ thereafter proceeded on her voyage to Point 
Wells, Washington, and did arrive at Point Wells, Wash- 
ington; denies that libelant [9] sustained damage in the 


sum of $50,000 or in any sum whatever. 


X. 

Admits the allegations in Paragraph 10 of the libel in 
so far as respondent, Keystone Shipping Company, was 
at all times mentioned therein an agent of respondent 
under a regular War Shipping Administration Agency 


Agreement. 
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XI. 
Admits the allegations of Paragraph 11 of the libel. 


For a First Affirmative Defense, Respondent Alleges: 
I. 

That the agreement referred to in the libel in personam 
as being entered into between libelant and respondent 
was a written agreement in form entitled “Tanker Voyage 
Charter Party’, being Form No. 104 of the War Ship- 
ping Administration; that said agreement was and is 
dated as of April 14, 1943, and provided for the charter 
of the S. S. “Egg Harbor’ by Standard Oil Company 
of California as charterer from respondent, United States 
of America, acting by and through the War Shipping Ad- 
ministration as owner, for carriage of a cargo of gasoline 
and/or diesel oil from San Pedro and/or El Segundo, 
California, to Safe U. S. Pacific Northwest; that refer- 
ence is hereby made to said charter party for full par- 


ticulars. 


If. 
That pursuant to said charter party certain gasoline 
and diesel oil was carried on the voyage contemplated to 
Point Wells, Washington. 


BET. 
That Paragraph 19 of said charter party, Part II. 
reads as follows: 

“19. Cleaning.—If requested by the Charterer, 
the Vessel will steam the tanks, pipes and pumps of 
the [10] Vessel or Butterworth en route to loading 
port and there pump water ballast and/or slops into 
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shore tank or barge to be supplied by Charterer im- 
mediately on arrival. Any delay in furnishing these 
facilities shall count as used lay time. Any further 
cleaning, if required, shall be done by and at the 
expense of Charterer and time consumed shall count 
as used lay time. If Charterer does not require ad- 
ditional cleaning at port of loading Owner shall not 
be responsible for any damage caused to or con- 
tamination of cargo, by reason of failure to have 
the tanks properly cleaned for receiving the ship- 
ment. Except as may otherwise be indicated in Part 
I, the Vessel shall not be responsible for leakage, 
shrinkage, difference between reported intake and re- 
ported outturn, deterioration, discoloration, or change 
in quality of the cargo, nor for any consequences 
arising out of shipping more than one grade of 
cargo.” 


IV. 

That by reason of the premises if said petroleum prod- 
ucts so shipped on said voyage became commingled, mixed 
or adulterated one with the other as alleged by lbelant, 
it was a “consequence arising out of shipping more than 
one grade of cargo” within said Paragraph 19 of the 


charter party. 


For a Second Affirmative Defense, Respondent Alleges: 


it. 
Incorporates Paragraphs I and I] of its First Affirma- 
tive Defense herein the same as though fully set forth at 


length. 
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If. 
That Paragraph 7 of said charter party, Part II, reads 
as follows: [11] 


“7. Pumping In and Out.—The cargo shall be 
pumped into the Vessel at the expense, risk and peril 
of the Charterer, and shall be pumped out of the 
Vessel at the expense of the Vessel, but at the risk 
and peril of the Vessel only so far as the Vessel’s 
permanent hose connection, where delivery of the 
cargo shall be taken by the Charterer or its Con- 
signee. The Vessel shall supply her pumps and the 
necessary steam for discharging in all ports where 
the regulations permit of fire on board, as well as 
necessary hands. Should regulations not permit 
fires on board, the Charterer or Consignee shall sup- 
ply, at its expense, all steam necessary for discharg- 
ing as well as loading, but the Owner shall pay for 
steam supplied to the Vessel for all other purposes. 
If cargo is loaded from lighters, the Vessel, if per- 
mitted to have fires on board, shall, if required, fur- 
nish steam to lighters at Charterer’s expense for 
pumping cargo into the Vessel.” 


And Paragraph 20(a) of said charter party, Part II, 
reads as follows: 


“20(a). Act of God, etc.—The Vessel, her Mas- 
ter and Owner shall not, unless otherwise in this 
Charter expressly provided, be responsible for any 
loss or damage, or delay or failure in performing 
hereunder, arising or resulting from:—any act, neg- 
lect, default or barratry of the Master, pilots, 
mariners or other servants of the Owner in the 
navigation or management of the Vessel: fire. unless 
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caused by the personal design or neglect of the 
Owner; collision, stranding, or peril, danger or acci- 
dent of the sea or other [12] navigable waters; sav- 
ing or attempting to save life or property; wastage 
in weight or bulk, or any other loss or damage aris- 
ing from inherent defect, quality or vice of the 
cargo; any act or omission of the Charterer or 
Owner, Shipper or Consignee of the cargo, their 
agents or representatives; insufficiency of packing; 
insufficiency or inadequacy of marks; explosion, 
bursting of boilers, breakage of shafts, or any latent 
defect in hull, equipment or machinery; unseaworthi- 
ness of the Vessel unless caused by want of due 
diligence on the part of the Owner to make the 
Vessel seaworthy or to have her properly manned, 
equipped and supplied; or from any other cause of 
whatsoever kind arising without the actual fault or 
privity of the Owner. And neither the Vessel, her 
Master or Owner, nor the Charter, shall, wiless 
otherwise in this Charter expressly provided, be re- 
sponsible for any loss or damage or delay or failure 
in performing hereunder, arising or resulting from: 
—Act of God: act of war; act of public enemies, 
pirates or assailing thieves; arrest or restraint of 
princes, rulers or people, or seizure under legal 
process provided bond 1s promptly furnished to re- 
lease the Vessel or cargo; strike or lockout or stop- 
page or restraint of labor from whatever cause, 
either partial or general; or riot or civil comiio- 
tion.” 


ITI. 
That by reason of the premises if said petroleum 


products so shipped on said voyage became commingled, 
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mixed or adulterated one with the other as alleged by 
libelant, it arose ‘without the [13] actual fault or privity 
of the owner”, respondent herein, in a pumping opera- 


land 


tion within Paragraphs 7 and 20(a) of said charter 
party. 

Wherefore, respondent, United States of America, prays 
that libelant take nothing; that its libel in personam 


be dismissed; for costs and tor such other and further 


relief as may be proper. 
Dated: July 25, 1944. 
CHARLES H. CARR 


United States Attorney 


RONALD WALKER 
Assistant U. S. Attorney 


LILLICK, GEARY, McHOSE & ADAMS 
AoeP. MACK, FR. 


Proctors for Respondent, United States 
of America 


[Endorsed]: Filed Jul. 25, 1944, [14] 


14 United Siates of America vs. 
[Title of District Court and Cause. ] 


STIPULATION 


It is stipulated by libelant and respondent, United 
States of America, that it may be deemed at the trial 
of this suit that competent and credible witnesses called 


by libelant have testified to the following facts: 


1. That the charter party and bills ot lading, photo- 
stats of which are annexed hereto, are the documents 
which were executed and issued in connection with the 
carriage ot the cargo involved in this suit from San 
Pedro and El Segundo to Point Wells. 


2. That libelant was the owner of the 60,933.31 bbls. 
of Standard diesel furnace oil taken on board the S. S. 
Egg Harbor at San Pedro on April 17, 1943 amd of iit 
63,789.52 bbls. of Standard gasoline taken on board such 
vessel at El Segundo on [15] April 18, 1943; that said 
furnace oil and gasoline were each fully refined and 


readily marketable as such. 


3. That the ‘customary freight unit” for the oil and 


gasoline involved in this suit was the barrel. 


4. That the 60,933.31 bbls. of Standard diesel furnace 
oil loaded on the S.S. Egg Harbor at San Pedro on April 
17, 1943 and the 63,789.52 bbls. of Standard gasoline 
loaded on such vessel at [1] Segundo on April 18, 1943. 


were received on board the vessel uncontaminated. 
5. Dhat upon the arrival of the 5.5. Ege Harber at 


Point Wells and immediately prior to the commencement 


of unloading operations on April 23, 1943 a visual in- 
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spection of the cargo showed no contamination of the 
Standard gasoline. The Standard diesel furnace oil and 
the Standard gasoline had theretofore been carried in 


separate tanks in said vessel. 


6. That the portion of the cargo thus carried by said 
S.S. Egg Harbor to Point Wells plus the products with 
which it was mixed in libelant’s shore tanks, all of which 
was subsequently found to be so contaminated as to be 
unmerchantable and require refinery reprocessing and 
which was returned to libelant’s El Segundo refinery in 
the S.S. Egg Harbor for reprocessing was: 25,507 bbls. 
of said Standard diesel furnace oil, contaminated with 
gasoline, and 19,479 bbls. of said Standard gasoline, con- 
taminated with standard diesel furnace oil. (No stipula- 
tion is made herein with respect to the time or times 
when, or place or places where, said products were as- 
certained to be contaminated, or with respect to the place 


or places where said contamination took place. ) 


7. That the damage incurred by libelant as a result 
of the contamination of said Standard diesel furnace oil 


and Standard gasoline is computed in the following man- 


ner: | 16] 


Value in merchantable condition at Los An- 
geles area of part of cargo which was 


contaminated 6 Sal? 35 
Add freight and insurance to Point Wells 13,295.02 


Value in merchantable condition at Point 
Wells of part of cargo which was con- 
tamunated $101,412.55 
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Gross value at Los Angeles area 

of products salvaged from con- 

taminated part of cargo $69,072.00 
Deduct handling 

charges at Point 

Wells $ 482.92 
Deduct freight and 

insurance to Los 

Angeles area 13,041.65 


Deduct reprocessing 
cost at refinery in 
Los Angeles area 3,293.00 
Total 16,817.57 


Net value of products salvaged 


Total damage 


32,2583 


$ 49,158.12 


Dated: Los Angeles, California, December 6, 1944. 


GHA ReteS it. (CARR 


LILLICK, GEARY, McHOSE @ AuDRMS 


By A. #. «Mack, Jr. 


Proctors for Respondent, United States 


of America 


LAWLER, FELEX & HALL 
JOHN M. HALL 
MARCUS. MATTSON 

By John M. Hall 


Proctors for Libelant [17] 
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[Indorsed]: Filed Jan. 3, 1945. [21] 
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ORDER FOR SDISCONTINUANCE AGAINST 
RESPONDENT, KEYSTONE SHIPPING 
COMPANY 


It appearing that respondent, Keystone Shipping Com- 
pany, a corporation, has never been served with process 
or appeared herein, and that respondent, Keystone Ship- 
ping Company, is neither an indispensable nor a neces- 
sary party to this suit; and good cause appearing there- 
fet: 


It Is Ordered that this suit shall be deemed to have 
been discontinued as against respondent, Keystone Ship- 
ing Company, a corporation, without prejudice to the con- 
tinued prosecution of this suit by libelant against re- 
spondent, United States of America, and without costs 
against libelant. 


Dated: Jan. 30, 1945. 
BEN HARRISON 
Judge of the United States District Court. 


Judgment Entered Jan. 30, 1945. Docketed Jan. 30, 
1945. Book 30, page 547. Edmund L. Smith, Clerk; by 
Murray E. Wire, Deputy. 


[Endorsed]: Filed Jan. 30, 1945. [22] 
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AMENDMENT TO LIBEL IN PERSONAM, AND 
ORDER PERMITTING THE FILING THERE 
OF 


By leave of the Court, libelant amends its libel in per- 
sonam on file herein, by eliminating paragraph 9 of said 
libel and substituting in place thereof the following para- 
graph: 

“9. That said vessel S.5. “Egg Harbor” th@fe- 
after proceeded on her voyage and respondents, not 
regarding their duty in that respect nor the promise 
and undertaking aforesaid. did not so convey and 
deliver said petroleum products in such or any good 
order and condition, but on the contrary failed to ex- 
ercise due diligence to make said vessel seaworthy or 
properly man or equip or supply said vessel or make 
the parts of said vessel in which [23] cargo was car- 
ried fit or safe for thé reception of the same or its 
carriage or preservation, and failed to properly or 
carefully load, handle, stow, carry, care for or dis- 
charge said cargo, as a result whereof a part of the 
oil and gasoline comprising said cargo, to-wit, ap- 
proximately 23,131 bbls. of said Standard diesel 
furnace oil and approximately 8,140 bbls. of said 
Standard gasoline. became commingled and mixed 
so that when the same were delivered to libelant at 
said Point Wells, Washington, the following oc- 
curred: a quantity of said Standard diesel furnace 


oil so commingled and contaminated with gasoline 
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as to be unmerchantable and require refinery re- 
processing was delivered to libelant, and libelant, not 
knowing of said contamination, took delivery of the 
same in a tank which already contained approxi- 
mately 2,376 bbls. of uncontaminated Standard diesel 
furnance oil, whereby the contents of said tank be- 
came contaminated, and a quantity of said Standard 
gasoline so commingled and contaminated with diesel 
furnace oil as to be unmerchantable and require re- 
finery reprocessing was delivered to libelant, and 
libelant, not knowing of said contamination, took 
delivery of the same in a tank which already con- 
tained approximately 11,339 bbls. of uncontaminated 
Standard gasoline, whereby the contents of said 
tank became contaminated; that from the circum- 
stances attending the delivery of said cargo respond- 
ent might reasonably have understood or inferred 
that said cargo would be received by libelant from 
said vessel into shore tanks already partly full; that 
by reason of the contamination of said cargo and the 
contamination of the products already in said [24] 
tanks when the contaminated cargo was added there- 


to libelant has been damaged in the sum of 


$50,000.00.” 


LAWLER, FELIX & HALL 
JOHN M. HALL 
MARCUS MATTSON 


By John M. Hall 


Proctors for Libelant [25] 
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It Is Stipulated, that the libel herein shall be deemed 
to have been amended by libelant as hereinbefore stated, 
and that respondent, United States of America, shall, 
without the filing of any additional pleadings be deemed 
to have denied each and every allegation of said para- 
graph 9 as amended, except that the 5.5. “Egg Har- 
bor’ thereafter proceded on her voyage to Point Wells, 
Washington, and did arrive at Point Wells. 

LAWLER, FELIX & HALL 
JOHN M. HALL 
MARCUS MATTSON 
By John M. Hall 
Proctors for Libelant 


CHARLES 2... U7IRR 
LILLICK, GEARY, McHOSE & ADAMS 
A. F. MACK, JR. 
By A. F. Mdek, Jr. 
Proctors for Respondent, United States 
of America 


It is so ordered. 


Dated, January -....... , 1945. 


Ce ee ee 


Judge of the United States District Court 


[Endorsed]: Filed Jan. 30, 1945. [26] 
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NOTICE OF MOTION FOR AN ORDER PERMIT- 
TING EPBELANT TO AMEND LIBEL TO 
CONFORM TO THE PROOF 


To Respondent, United States of America and to Hon. 
Charles H. Carr, United States Attorney, Robert 
FE. Wright, Assistant United States Attorney, A. F. 
Mack, Jr., and Lillick, Geary, McHose & Adams, 
Proctors for Said Respondent 


Please take notice that libelant will bring the fol- 
lowing motion on for hearing before the Honorable Ben 
Harrison, Judge of the District Court, in the courtroom 
of said Judge in the United States Post Office and Court 
House Building, 312 North Spring Street, Los Angeles, 
California, on the Ist day of March, 1945, at 9:30 o’clock 
in the forenoon on that date, or soon thereafter as [27] 
proctor for libelant may be heard. 


Said motion will be based on the pleadings and the 
evidence in this cause. 


Motion for an Order Permitting Libelant to 
Amend Libel to Conform to the Proof. 


Pursuant to Admiralty Rule 23 of the Supreme Court 
of the United States libelant moves this Honorable Court 
for an order permitting libelant to amend its libel here- 
in in the following particulars: 


By adding before the prayer of said libel a new para- 
graph reading as follows: 


‘12. The agreement made and entered into by 
and between libelant and respondent, United States 
of America, by and through War Shipping Admin- 
istration, as aforesaid, provided that damages for a 
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breach thereof should include all provable damages, 
and all costs of suit, and attorney fees incurred in 
any action thereunder. In the prosecution of this 
suit it has been and will be necessary for libelant to 
procure the services of attorneys and on that ac- 
count to incur attorney fees.” 


By adding to the prayer of said libel a new paragraph 
reading as follows: 


“4, That libelant have and recover from respond- 
ents the amount of its attorney fees incurred herein.” 


LAWLER, FELIX & HALL 
JOHN M. HALL 
MARCUS MATTSON 
3y John M. Hall 
Proctors for Libelant 


Authority for this Motion: 
Benedict on Admirality, Oth ed., Vol. 2, sec. 355 [28] 


The undersigned consent that the following motion may 
be heard at the time and place stated in the foregoing 
notice. 

CHARLES H. CARR 

United States Attorney 
ROBERT E. WRIGHT 

Assistant United States Attorney 
LILLICK, GEARY, McHOSE & ADAMS, and 
A. F. MACK, JR. 

Sy A. ©. Mack, Jf. 

Proctors for Respondent, United States 
of America. 


[Endorsed]: [Tiled Feb. 26, 1945. [29] 
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OPINION 


Appearances : 


Lawler, Felix & Hall, Esqs. and Marcus Mattson, Esq.., 
SOO Standard Oil Building, Los Angeles, California, 
Proctors for Libelant, 


Chartés ff. Carr, Bsq., Umited States Attorney, U.S. 
Post Office & Court House, Los Angeles, California, and 
Lillick, Geary, McHose & Adams, Esqs. and Augustus F. 
Mack, Jr., Esq., 634 South Spring Street, Los Angeles, 
Calitornia, Proctors for the Respondents. 


This is a proceeding in adnuralty wherein libelant seeks 
damages under the Suits in Admiralty Act (46 USCA 
741-752) tor the comingling of part of a cargo of gaso- 
line and diesel oil shipped on the tanker ‘‘Eege Harbor”, 
a vessel owned and operated by the United States of 
America, by and through the War Shipping Administra- 
tion. 


This case presents two broad questions of law, namely: 


1. Does the Carriage of Goods by Sea Act apply to 
the shipment involved? [30] 


tv 


Did the War Shipping Administration exceed its 
power in executing a charter party wherein it 
created a hability against the United States for all 
provable damages including attorney's fees? 


According to the evidence the “Eee Harbor’, a Swan 
[sland tanker, on its maiden voyage to Point Wells, Wash- 
ington, received from the libelant at San Pedro, Califor- 
mia, 60,933.31 barrels of marketable Standard diesel fur- 
nace oil, and at El Segundo, California, 63,789.52 barrels 
of marketable Standard gasoline. Upon arrival at Point 
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Wells, Washington, tests were taken by means of lower- 
ing small containers into the tanks and observing and 
smelling the contents, failed to disclose any contamination. 
The libelant also took samples at the dock end of the hose 
when the pumping of both products began and at spaced 
intervals thereafter. By this means, it was discovered 
about three hours after pumping commenced, that con- 
taminated gasoline was being discharged. The pumps 
were immediately shut down but later pumping was re- 
sumed. and the contamination continued. Thereafter, the 
diesel oil was unloaded separately without contamination. 
After the diesel oil was unloaded, the remainder of the 
gasoline was removed free from contamination. Later, on 
the following day, it was discovered through laboratory 
tests that part of the diesel oil had been contaminated with 
gasoline. Asa result of this co-mingling 8,140 barrels of 
Standard gasoline and 23,131 barrels of diesel oil were so 
contaminated by the admixture as to require reprocessing. 
And in addition thereto, 11,339 barrels of Standard gaso- 
line and 2,376 barrels of Standard diesel oil already in the 
shore tanks into which the contaminated products were 
pumped became so contaminated by this admixture as to 
also require reprocessing. 


All the above oil products had to be reprocessed at the 
libelant’s plant in El Segundo, California, as they had no 
market value in their contaminated condition at Point 
Wells, Washington. If libelant [31] is entitled to recover 
damages for all the oil contaminated it would be entitled 
to recover the sum of $49,158.12. On the other hand, if 
it is entitled to recover only for that portion of the cargo 
damaged, it would be entitled to the sum of $32,914.56. 


The first question to be determined is whether the Car- 
riage of Goods by Sea Act covers the shipment of oil in- 
volved. The libelant contends that it does, while the re- 
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spondent holds to the contrary, because the vessel was op- 

erating under a charter for the full capacity of the vessel 

and therefore respondent was free to contract as a private 

party. Under this reasoning the parties were in the rela- 

tionship of a bailor and bailee. Respondent then refers 

to paragraph 19 of the charter party which provides: 
“Except as may otherwise be indicated in Part I, 
the vessel shall not be responsible for . . . any 
consequences arising out of shipping more than one 
grade of cargo.” 


It naturally follows that if the Carriage of Goods by 
Sea Act does not apply, the libel must be dismissed be- 
cause of the above provision. But it appears clear to me 
that said act (46 USCA §1300 et. seq.) clearly applies and 
the rights and liabilities of the parties are controlled there- 
by. Paragraph 25 of the charter party is entitled “‘Clause 
Paramount” and reads as follows: 

“All Bills of Lading issued hereunder shall have ef- 
fect subject to the provisions of the Carriage of Goods 
by Sea Act of the United States, approved April 16, 
1936, which shall be deemed to be incorporated there- 
in, and nothing therein or herein contained shall be 
deemed a surrender by the Owner of any of its rights 
or immunities or an increase of any of its responsi- 
bilities or liabilities under said Act. If any term of 
any Bill of Lading issued hereunder be repugnant to 
said Act to any extent, such term shall be void to that 
extent but no further.” 


The Carriage of Goods by Sea Act is made applicable 
to the carriage of goods between ports of the United 
States if the “bill of lading or similar document of title 
which 1s evidence of a contract for the carriage of goods 
by sea between such ports’ contains “an express statement 


30 United States of America vs. 


that it shall be subject to the provisions of this [32] Chap- 
ter and Section 25 of Title 49." Reading paragraph 25 
of the charter party in connection with this language in 
the Carriage of Goods by Sea Act leads to the inescapable 
conclusion that there was a sufficient incorporation of the 
Act to make it a part of the contract of carriage. 


Respondent relies strongly on the G. R. Crowe 294 F. 
506. In that case action was brought to recover for loss 
of gas and oil caused by leakage. The cargo was shipped 
under a charter party for the full capacity of the vessel. 
The court held that the agreement between the parties tor 
the full capacity of the vessel amounted to a contract for 
private carriage and therefore the Harter Act, a predeces- 
sor to the Carriage of Goods by Sea Act, did not apply. 
This view has been substantiated by numerous other de- 
cisions both prior and subsequent to the Crowe case. Hine 
et al. v. New York & Bermudez Co., 68 F. 920; The Fri, 
154 F. 333: lake Steam Shippmeg Co. v. Bacony 129 F. 
819: The Royal Sceptre, 187 F. 224; The Rokeby, 202 F- 
322: The Elizabeth Edwards, 27 F. (2d) 747. While a 
common element exists between these cases and the one 
at bar in that the parties have contracted for the full 
capacity of the vessel and have thereby placed the re- 
spondent in the position of a private carrier, there also 
exist fundamental differences. In the instant case there 
Was an express incorporation of the Carriage of Goods by 
Sea Act into the charter party——an element entirely lack- 
ing in the cases cited by the respondent. Furthermore, 
under the Carriage of Goods by Sea Act, which is con- 
trolling in this case, there is a provision giving effect to 
its incorporation in the charter party. This provision 1s 
not found in the Harter Act under which the Crowe and 
like cases were decided. 
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Even under the Harter Act cases have recognized that 
it may be incorporated into contracts where it would not 
otherwise govern by its own force. In Framlington Court, 
69 F. (2d) 300, it was stated: 

“Having incorporated the Harter Act by reference 
in the charter, the parties are bound to take it with 
its burdens as well as its benefits and it is controll- 
ing.” [33] 

In Warner Sugar Refining Co. v. Munson S. S, Line. 
23 F. (2d) 194, the court said: 

“The charter party now under consideration gave 
the charterer the full capacity of the ship Munamar, 
and as such it was not a common carrier, and the 
Harter Act . . . would not of its own force have 
applied but the contracting parties have expressly 
made it a part of their contract, which they were at 
liberty to do.” 


See also The Vermont, 47 Fed. Supp. 877; The Agwi- 
moon, 24 F. (2d) 864. It is therefore apparent that the 
parties could do exactly what they did do, namely: make 
the Carriage of Goods by Sea Act a part of their charter 
notwithstanding the fact that the respondent was con- 
tracting as a private carrier. It would appear therefore 
that paragraph 19, in so far as it attempts to relieve re- 
spondent from its own responsibilities, is in conflict with 
the terms of the Carriage of Goods by Sea Act and is in- 
applicable. (46 USCA §1303 (8)). 


Having determined that the Carriage of Goods by Sea 
Act applies, the responsibility of the respondent under the 
Act must then be determined. 
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Title 46 USCA §1303 provides as follows: 


(1). The carrier shall be bound, before and at the be- 
ginning of the voyage, to exercise due diligence 
to—— 

(a) Make the ship seaworthy ; . 

(b) Properly man, equip ,and supply the ship; 

(c) Make the holds, refrigerating and cooling 
chambers, and all other parts of the ship in 
which goods are carried, fit and safe for their 
reception, carriage and preservation. 


(2). The carrier shall properly and carefully load, 
handle, stow, carry, keep, care for, and dis- 
charge the goods carried. 


And §1304 of Title 46 USCA places the burden of prov- 
ing the exercise of due diligence upon the carrier when- 
ever the loss has resulted from unseaworthiness. 


At the outset it should be noted that in undertaking to 
transport oil the respondent charged itself with a high de- 
gree of care. As stated in The Turret Crown, 297 F. 


766: [34] 


“Oil is much more difficult to contain than water. 
Small leaks in a water tank tend to correct themselves 
by the formation of rust; whereas oil not only does 


98 


not cause rust, but tends to dissolve rust 


The Arakan, 11 F. (2d) 791: American Linseed Co. v. 
80 F. (2d) 657. 


This statement becomes more important when considered 
in the light of the testimony of two expert witnesses as to 
the necessity of using spectacle flanges in blocking off one 
tank in the vessel from another. A spectacle flange con- 
sists of two metal fittings connected by bolts and sepa- 
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rated by a flat, round piece of sheet metal. When in- 
stalled in a length of pipe this metal flange acts as a dam 
by blocking off the flow of liquid. While the vessel was 
equipped with some spectacle flanges, those were not 
closed. The vessel was laid out in nine separate tanks. 
Fach of these tanks was connected by a series of pipes 
running between them. The cargo in this case was dis- 
tributed as follows: The Standard gasoline was put in 
tanks 2, 3, 4 and 9, and the diesel oil was put in tanks 5 
6, 7 and 8 On the pipes connecting these tanks were 
‘double cross-over valves”, which were operated from the 
deck of the vessel by means of a wheel attached to a rod 
extending down to the valves. These valves were the only 
means of preventing the cargo of one tank from becom- 
ing mixed with another. According to the testimony of 
the chief pumper, he personally set these valves so that 
the ‘‘tell tale’’ indicated they were closed, and he also 
chained and sealed them. The chief pumper revealed that 
certain pressure tests were made of the pipes, connections 
and valves on the trip down from the fitting docks to San 
Pedro. Taking these statements as true, there was still 
no way of being certain that the valves would block off 
the two cargoes. Rust, nails, or any type of foreign mat- 
ter could have prevented the valves from setting properly. 
Furthermore, it was necessary to rely on the valves re- 
maining untouched by the members of the crew if we as- 
sume they were properly closed when the products were 
loaded. On the other hand, the use of spectacle flanges 
would have guaranteed the separate shipment of the cargo 
and removed the element of risk. Accordingly, in the 
light of the precarious [35] nature of the cargo. the fact 
that it was the ship’s maiden voyage, the uncertainty of 
the proper setting of hand valves, and the inevitable re- 
lance on the good judgment of the crew not to alter the 
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valves, it is my opinion, that in not using spectacle flanges 
which could have been installed expeditiously and inex- 
pensively, and not closing those that were installed, the 
respondent was guilty of a failure to exercise due dili- 
gence to make the ship seaworthy for the carriage of oil 
and gasoline. 


Mr. Justice Gray in The Sylvia, 1/1 U. 5S. 462, 19'S. 
Ct. 7.795 'L. ed. 241. stated : 


“The test of seaworthiness is whether the vessel is 
reasonably fit to carry the cargo which she has under- 
taken to transport.” 


And again in The Bill, 47 I. Supp. 969, we find the fol- 
lowing : 
‘The ship owner and the crew must . . ._ be held 
to familiarity with the particular construction and de- 
sign of the ship and its apparatus, and with the char- 
acteristics and effect of particular cargoes which the 
vessel carried.” 


The respondent at no time made any explanation ac- 
counting for the contamination. Its representatives in- 
spected the vessel shortly after the contamination was dis- 
covered and had full opportunity to ascertain the cause 
thereof but would admit nothing, except that “the cross- 
over valves” on tank 5 were found partially open. It is 
significant that forthwith one of the mates was relieved 
from duty but no explanation for such action was given. 


IXven if the failure to use spectacle flanges instead of 
‘double cross-over” valves nnght not be deemed as lack of 
due diligence in making the vessel seaworthy, the respond- 
ent under said Section 1303 (2) of Title 46 USCA had 
the responsibility of properly and carefully discharging the 
cargo and this it did not do. Having received the diesel 
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oil and gasoline in marketable condition, the failure to 
deliver it in like condition would indicate that it had not 
been discharged properly and carefully in the absence of 
any explanation to the contrary. The Joseph Hock, 70 
F, (2d) 259-260. 


In order to recover for the loss resulting from the [36] 
reprocessing of this oil and gasoline the libelant must 
bring itself within the rule governing special damages in 
contract cases as expressed in 9 Am. Jur.—Carriers—Sec- 


tion 789, p. 909, as follows: 


“Under certain circumstances, damages may be re- 
covered as within the contemplation of the parties, 
although they are in excess of those which would or- 
dinarily be considered the natural and probable con- 
sequence of the default of the carrier. Special dam- 
ages may be recovered for the damages arising out 
of special circumstances known to the parties. In all 
such cases, the carrier must have had notice of the 
special circumstances which give rise to the damages. 

It is not always necessary, however, that the 
special facts actually within the contemplation of the 
parties should be mentioned in the negotiations, or in 
express terms made a part of the contract. Whenever 
they are known to the carrier, under such circum- 
stances, or they are of such a character that the par- 
ties may be fairly supposed to have them in contem- 
plation in making the contract, such special facts be- 
come relevant in determining the question of dam- 
ages. It is not essential that the intended use and 
application of the goods to be carried should, in all 
cases, be expressly brought to the carrier's notice at 
the time they are received, but the carrier may be 
liable whenever such special use could be reasonably 
inferred from the known circumstances.” 
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A similar statement of the law will be found in Simons- 
Mayrant Co. v. Atlantic Coast Line R. Co., 207 Fed. 387. 


Under this rule, in the absence of anything tn the char- 
ter party to the contrary, it would only be necessary to 
find that at the time the respondent undertook to trans- 
port the oil and gasoline it could be reasonably inferred 
from the known circumstances that contaminated products 
from the vessel might and would likely be pumped into 
tanks already containing uncontaminated products. In the 
light of the nature of the product, the methods used in 
discharging it, and the experience of the parties concern- 
ing the unloading and storage of petroleum products it 
might be reasonably assumed that this disposition of the 
cargo was within the contemplation of the carrier. 


But the respondent points to paragraph 7 of the char- 
ter party which reads in part: [37] 


“The cargo shall be pumped . / . out of the Yes- 
sel at the expense of the Vessel, but at the risk and 
peril of the Vessel only so far as the Vessel’s perma- 
nent hose connections, where delivery of the cargo 
shall be taken by the Charterer or its Consignee.” 


The respondent claims that this relieves the carrier from 
liability after the cargo left the permanent hose connec- 
tions. That would be true if the act causing the damage 
occurred after the cargo had left the permanent hose con- 
nections. But here the damage to the cargo occurred on 


board the vessel—a place where under paragraph 7 and 
the Carriage of Goods by Sea Act. the carrier was still 
responsible for the care of the cargo. The fact that the 
damage did not result until the cargo had passed the 
permanent hose connections could in no way relieve the 
carrier from the original breach. The charter party is one 


instrument and should be read as a whole (Emmons Coal 
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Minine Corp. v. Sir R. Ropner & Co., 31. F. (2d) 948; 
Nicholson Transit Co. v. Nicholson Universal S. S. Co., 
60 F. (2d) 90; The Framlington Court, 69 F. (2d) 300) 
and therefore paragraph 7 should be read in connection 
with paragraph 34 which states: 
‘Damages for breach of thts Charter shall include 
all provable damages, i 


Thus, the damage to the oil in the storage tank being 
provable as a breach of the undertaking of the carrier, 
paragraph 7 should not be so construed as to limit re- 
covery as provided in said paragraph 34. 


The charter party under consideration was prepared by 
the War Shipping Administration for the carriage of 
Petroleum and/or its products in bulk on vessels. It is 
on a printed form headed “Form No. 104—Warshipoilvoy 
6/1/42”. Use of this form was required by an order of 
the War Shipping Administration published in 46 Code 
of Federal Regulations $303.2. This being the case the 
charter party must be strictly construed against the re- 
spondent. The Helen Barnet Gring, 48 F. (2d) 629; The 
Pensacola, 263 Fed. 661; Compania de Navigacion La 
fmecha v. iorauer etal, GSU. S. 104, 18 S. Ct. 12, 42 
ie id SoS 


There seems to be no serious question that attorney’s 
fees [38] may be recovered as part of the damages if so 
[tipilated Immenemconmact. 25 C. J. S. p. 53h-3; U. 
Fidelity and Guaranty Co. v. Highway Eng. C. Co., 51 
F. (2d) 894; Ghirardelli v. Peninsula Properties Co.. 16 
Cal. (2d) 408 WO7 P. (2d) 1. 


Having determined that the charter party creates a lia- 


i 


bility upon respondent for all damages including attorney’s 
fees as a part thereof, in the event the parties thereto 
were private contractors, it must now be decided whether 
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the War Shipping Administration had the authority to 
bind the United States under said charter party. 


In approaching this problem it must be borne 1n mind 
that if Congress has not under proper legislation waived 
immunity from suit, such cannot be accomplished by an 
administrative agent. (Munro v. U. S., 303 U. S. 36, 58 
S, Ct. 421, 82 L. Ba 633; U. S.a Shaw, 900 U.S. Os, 
60 S. Ct. 659, 84 L. Ed. 888: Stanley v. Schwalbey, 162 
U. S. 255, 16 S. Ct. 754, 40 L. Ed. 960; Jones v. Temwer 
Production Co., 120 F. (2d) 779). While this is true, in 
none of these cases did Congress go so far in waiving 
sovereign immunity as it did in the Suits in Admiralty 
Act and the Merchant Marine Act. 


Recently the Supreme Court has expressed the view that 
when the Government enters the field of commercial activi- 
ties a liberal approach will be taken to the question of im- 
munity from suit. (Fa. R. v. Burr, 309 U. S: 242.460 
S. Ct. 472, 84 L. Ed. 716; Keifer & Keifer v. Reconstric- 
tien Finanee Corp., 306 U. 34 55),_59 5S. Ct. 510, 6a 
Ed. 784; Reconstruction Finance Corp. v. Menihan, 312 
U.S. 81, 61 S. Ct. 485, 65 ©. Ed. 595). dm Somaya: 
Incosevelt S. S. Co., 37 US. B7a_08 S. Ch Be. 7 
Fd. 471, it was stated: 


‘For when it comes to the ntilization of corporate 
facilities in the broadening phases of federal activi- 
ties in the commercial or business field, immunity 
from suit is not favored. . . . Congress adopted 
that policy when it made corporations wholly owned 
by the United States suable on maritime causes of ac- 
tion under Sec. 2 of the Suits in Admiralty Act.” 


Section 207 of the Merchant Marine Act of 1936 (46 
USCA 1117) later transferred to the War Shipping Ad- 
ministration under [39] Executive Order No. 9054, 


Standard Oil Company of California, etc. 39 


February 8, 1942, (7 Fed. Reg. 837) provides in part as 
follows: 


The Commission may enter into such contracts, upon 


behalf o7 te mitted States, . . . ae "may, if its 
discretion, be necessary to carry on the activities au- 
thorized by this chapter, . . . in the same manner 


that a private corporation may contract within the 
scope of the authority conferred by its charter.’’ 


While my attention has not been called to any decision 
interpreting this provision of the law, it appears to me 
that the language thereof is clear and explicit and if it 
means what it appears to say, the War Shipping Admin- 
istration has the same authority as any private corpora- 
tion to enter into contracts and if it has that authority, it 
has the power to bind the United States by the terms of 
said contract. This would appear to be in conformity with 
the purpose of the act as set forth in Section 1101 of Title 
46 USCA and its predecessors the U. S. Shipping Board 
Merchant Fleet Corporation. 


In an opinion of the Attorney General of the United 
States dated March 23, 1943, among other things he 
stated: 


“In view of my conclusion that the restrictive pro- 
visions here involved were not intended to apply to 
the situations described above, it is unnecessary for 
me to consider the effect, in this connection, of Sec- 
tion 207 of the act of June 29, 1936 (49 Stat. 1985, 
as amended) and of Executive Orders No. 9054 (7 
Fed. Reg. 837) and No. 9244 (ibid., 7327), which 
authorize the War Shipping Administration to enter 
into contracts “in the same manner that a private cor- 
poration may contract within the scope of the au- 
thority conferred by its charter.’’ I may note, how- 
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ever, that section 207 . . . has been construed to 
authorize departures from the usual rules governing 
the making of Government contracts when the un- 
usual or business character of the activities involved 
so require (Comptroller General's Decisions, A- 
51647, March 27, 1941, and B-15611, January 12, 
1942).” 


In House Report No. 2168, 75th Congress. 3rd Ses- 
sion, referred to in the opinion of the Attorney General, 
I find the following language: 

“Under the act, the Maritime Commission [40] has 


all the general and implied powers of a business cor- 
poration.” 


See also Benedict on Admiralty, Vol. I, 6th Ed. page 452. 


It appears that when the War Shipping Administration 
drew up the form which constitutes the charter party here- 
in in question (46 Code of ed. Reg. 303.2), it was exer- 
cising the power conferred upon it by Congress. It was 
certainly the intent of Congress to permit the War Ship- 
ping Administration to freely enter into charter parties 
and in entering into such agreements knew that the ordi- 
nary and usual responsibilities and liabilities must be as- 
sumed by it. It knew that the government was entering 
a field wherein it would be in competition with private car- 
riers and in order to compete it would have to assume the 


saine liabilities as private carriers. 


Furthermore, when Congress under the provision of 
said Sections 741-752 of Title 46 USCA waived the sover- 
eign immunity of the United States and permitted suits to 


be brought against the government to the same extent as 
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such suits could be maintained against private parties, it 
expressly subjected the government to liability for all dam- 
ages resulting from the operation of government owned 
vessels. In said sections it has in no way limited its lia- 
bility and it would appear that under such circumstances 
all elements of damages could be recovered. When attor- 
ney’s fees are made by agreement an element of damages, 
I see no logical reason why the United States should not 
be lable therefor to the same extent as a private party. It 
has assunied the liability of an ordinary carrier and should 


not be permitted to evade it. 


] therefore hold that the United States of America hav- 
ing lawfully assumed the responsibilities fixed by said par- 
agraph 34 of the charter party, it became liable for dam- 
ages as therein provided. I hereby find that the sum of 
$8,000.00 is a reasonable amount to be allowed to said 
libelant as attorney’s fees to be added to the sum of $49,- 
158.12, the amount allowed for the contamination of all 
the libelant’s [41] oil products. Libelant is also allowed 
interest on said sum of $49,158.12, at the rate of 4% per 
annum from April 23, 1943, together with costs herein 


incurred. 


Libelant is directed to promptly prepare findings and 


decree in accordance with this opinion. 
Dated: This 17 day of February, 1945. 


BEN HARRISON 
Judge 


[Endorsed]: Filed Feb. 17, 1945. [42] 
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AMENDMENT TO LIBEL IN PERSONAM, AND 
ORDER PERMITTING SUCH AMENDMENT. 


By leave of the Court, libelant amends its libel in per- 
sonam on file herein to conform to the proof as follows: 


3v adding before the prayer of said libel a new para- 
graph reading as follows: 

‘12. The agreement made and entered into by and 
between libelant and respondent, United States of 
America, by and through War Shipping Administra- 
tion, as aforesaid, provided that damages for a breach 
thereof should include all provable damages, and all 
costs of suit, and attorney fees incurred in any ac- 
tion thereunder. [43] In the prosecution of this suit 
it has been and will be necessary for libelant to pro- 
cure the services of attorneys and on that account 
to incur attorney fees.” 


3y adding to the prayer of said libel a new paragraph 
reading as follows: 
“4. That lbelant have and recover from respond- 
ents the amount of its attorney fees incurred herein.” 
LAWLER, FELIX & HALL, 
JOHN M. HALL, 
MARCUS MATTSON, 
By JOHN M. HALL 
Proctors for Libelant 


It is ordered that the libel in personam herein be 
amended in accordance with the foregoing. 


Dated. March 5, 1945. 
BEN HARRISON 
Judge 
[indorsed]: [iled Mar. 5, 1945. [44] 
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FINDINGS OR@FACT AND CONCLUSIONS OF 
LAW 


This cause came on regularly for trial and was tried on 
the merits commencing on January 30, 1945 before the 
Honorable Ben Harrison, a Judge of the above entitled 
Court, at his courtroom in the Federal Post Office and 
Courthouse Building in the City of Los Angeles, Cali- 
fornia. Messrs. John M. Hall, Marcus Mattson and Wal- 
lace L.. Kaapcke appeared as proctors for libelant, and Mr. 
“. I. Mack, Jr., and Assistant United States Attorney 
RKobert E. Wright appeared as proctors for respondent, 
United States of America, which had theretofore appeared 
herein by filing an answer to the libel. 


It appearing that respondent, Keystone Shipping Com- 
pany, [45] a corporation, had never been served with 
process or appeared herein, and that said respondent was 
neither an indispensable nor a necessary party to this suit, 
and good cause appearing therefor, it was ordered by the 
Court, without objection on the part of respondent, United 
States of America, that this suit be deemed to have been 
discontinued as against respondent, Keystone Shipping 
Company, a corporation, without prejudice to the contin- 
ued prosecution of this suit by libelant against respond- 
ent. United States of America. 


Pursuant to stipulation of the parties, it was also or- 
dered that paragraph 9 of the libel should be deemed 
amended in accordance with an amendment filed, and that 
respondent, United States of America, without the filing 
of any additional pleading should be deemed to have denied 
each and every allegation of said paragraph 9 as amended, 
except the allegation that the S. S. “Egg Harbor” pro 
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ceeded on her voyage to Point Wells, Washington, and 
arrived at Point Wells. 


Having heard the proofs of the respective parties and 
considered the same and the records, papers and stipula- 
tions in the cause and all exhibits as well as the deposition 
of Lawrence C. Olsen, which was offered and received in 
evidence without objection, and the cause having been sub- 
mitted for consideration and decision, and briefs having 
been filed, the Court, after deliberation, having heretofore 
made and rendered its opinion and having, upon motion 
of libelant, ordered that the libel be further amended to 
conform to the proof by adding a new paragraph, num- 
bered 12, before the prayer, and a new paragraph, num- 
bered 4, to the prayer, makes the following findings of 


fact and states the following as its conclusions of law 
thereon: [46] 


Findings of Fact 
The Court makes the following findings of fact: 


1. Libelant, Standard Oil Company of California, ts 
and at all times herein mentioned was a corporation duly 
organized and existing under and by virtue of the laws of 
the State of Delaware and authorized to transact business 
in California. Respondent, Keystone Shipping Company, 
is and at all times herein mentioned was a corporation or- 
ganized and existing under and by virtue of the laws of 
one of the states of the United States. and at all of said 
times and in all things herein mentioned was the agent of 
War Shipping Administration and of respondent, United 
States of America. 


2, The veseel S. S. “Egg Harbor” is and at all fiies 
herein mentioned was employed as a merchant vessel, and 
is and was owned and operated by United States of Amer- 
ica, hereinafter referred to as “respondent’’, by and 
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through War Shipping Administration, a department and 
agency of United States of America. Said vessel, at the 
time of the filing of the libel herein, was at the port of 
San Pedro, California, within this District. 


4 


3. The libel herein was filed under the provisions of 
the Suits in Admiralty Act (46 U.S.C. A., secs. 741-752 
incl.). Jibelant has elected, in accordance therewith, to 
have this suit proceed in accordance with the principles of 
a libel in rem. 


4. On or about April 14, 1943, said S. S. “Egg Har- 
bor’. being at the port of San Pedro, California, was 
destined upon a voyage upon the high seas and on waters 
within the admiralty and maritime jurisdiction of the 
United States and of this Court, to wit, from said port 
of San Pedro, California, and from El Segundo, Califer- 
nia, to Point Wells, Washington. Libelant was then and 
there and at all times herein mentioned the owner of cer- 
tain petroleum products, viz., 60,933.31 barrels of Stand- 
ard diesel furnace oil [47] and 63,789.52 barrels of Stand- 
ard gasoline. 


5. Under date of April 14, 1943, libelant made and 
entered into with respondent by and through said War 
Shipping Administration, an agreement known and desig- 
nated as a “Tanker Voyage Charter Party”, hereinafter 
pererred tomis*the “charter”. “A true copy of said char 
ter 1s annexed to the stipulation on file herein which is 
dated December 6, 1944, and said charter was and is in 
the form known as “Warshipoilvoy” prescribed by order 
of the War Shipping Administration dated June 5. 1942 
(7 Federal Register 4386 et seq. ). 

6. Pursuant to said charter, on April 17, 1943. said 
60,933.31 barrels of Standard diesel furnace oil were 
loaded on said S. S. “Egg Harbor’ at San Pedro in an 
uncontaminated condition, and on April 18, 1943 said 63,- 
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789.52 barrels of Standard gasoline were loaded on said 
S. S. ‘Egg Harbor” at El Segundo in an uncontaminated 
condition. When taken on board said vessel said diesel 
furnace oil and gasoline were each fully refined and 
readily marketable as such. At all times herein mentioned 
the customary freight unit for said diesel furnace oil and 
gasoline was the barrel. At the time said diesel furnace 
oil and said gasoline were taken on board said vessel bills 
of lading were issued therefor. A true copy of the bill of 
lading issued for said diesel furnace oil, which is dated 
April 17, 1943, and a true copy of the bill of lading which 
was issued for said gasoline, which is dated April 18, 
1943, are annexed to the stipulation on file herein which 
is dated December 6, 1944. Respondent, for valuable con- 
sideration, by said charter and bills of lading agreed that 
said vessel would proceed with said cargo to Point Wells, 
Washington, and there deliver said cargo to libelant. 


7. Said vessel thereafter proceeded on her voyage [48] 
with said cargo and arrived at Point Wells, Washington, 
on or about April 23, 1943. On or about April 23, 24 and 
25, 1943 said cargo was discharged from said vessel into 
libelant’s shore storage tanks. 


8. Before and at the beginning of said voyage, and 
also during said voyage, respondent failed to exercise due 
diligence to make said vessel seaworthy, or properly man 
or equip or supply said vessel or make the parts of said 
vessel in which cargo was carried fit or safe for the re- 
ception of the same or its carriage or preservation, and 
failed to properly or carefully handle, carry, keep, care for 
or discharge said cargo all as required of respondent by 
said charter and bills of lading, and neghgently and im- 
properly handled, carried, cared for and discharged said 
cargo. Asa direct and proximate result of the foregoing. 
and each thereof, and not as a consequence arising out of 
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shipping more than one grade of cargo, the following oc- 
curred: A part of the diesel furnace oils and gasoline 
comprising said cargo, to-wit, 23,131 barrels of said 
Standard diesel furnace oil and 8,140 barrels of said 
Standard gasoline became commingled and mixed while 
on board said vessel so that when the same were delivered 
to libelant at Point Wells, Washington, the same were so 
contaminated as to be unmerchantable and require refinery 
reprocessing, and a quantity of said Standard diesel fur- 
nace oil thus contaminated with gasoline was delivered to 
libelant, and libelant, not knowing of said contamination, 
took delivery of the same in a shore tank which already 
contained approximately 2,376 barrels of uncontaminated 
Standard diesel furnace oil, whereby the contents of said 
shore tank became contaminated, and a quantity of said 
Standard gasoline thus contaminated with diesel furnace 
oil was delivered to libelant, and libelant, not knowing of 
said contamination, took delivery of the same in a shore 
tank which already contained approximately 11,339 bar- 
rels of uncontaminated [49] Standard gasoline, whereby 
the contents of said shore tank became contaminated. 
From the circumstances which would and did attend the 
delivery of said cargo respondent at the time said charter 
was made should reasonably have understood or inferred 
and should have contemplated that said cargo would be 
received by libelant from said vessel into shore storage 
tanks already partly full. The value in merchantable con- 
dition at Point Wells of all of the diesel furnace oil and 
gasoline which became contaminated was $101,412.55. As 
thus contaminated these products had no market value at 
Point Wells. or elsewhere. In order to salvage the same 
and recover marketable substances therefrom it was nec- 
essary for libelant to return and libelant did return the 
same to libelant’s refinery for reprocessing. The value of 
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the substances salvaged from said contaminated products 
by such reprocessing at libelant’s refinery was $52,254.43, 
after deduction of handling, transportation, insurance and 
reprocessing costs. The value in merchantable condition 
at Point Wells of the diesel furnace oi] and gasoline thus 
contaminated which were a part of the cargo (exclusive of 
said products contaminated in said shore tanks) was $64,- 
168.20, and the value of the substances salvaged from the 
latter was $31,253.64, after deduction of handling, trans- 
portation, insurance and reprocessing costs. All quanti- 
ties of said diesel furnace oil and gasoline herein referred 
to were and are herein computed at a temperature of 60° 
Fahrenheit, which was and is the temperature commonly 
adopted for the measurement of these petroleum products 
in commercial and industrial transactions. 


9, As a direct and proximate result of said com- 
mingling and mixing of said diesel furnace oi] and gaso- 
line occurring on board said vessel, as aforesaid, libelant 
has been damaged as follows: In the sum of $32,914.56 
on account of the diesel furnace [50] oil and gasoline 
contaminated on board the vessel, and in the further and 
additional sum of $16,243.56 on account of the diesel fur- 
nace oil and gasoline which became contaminated in 
libelant’s shore storage tanks when said contaminated 
products from the vessel were added thereto, making the 
total damage to libelant on account of said commingling 
and mixing the sum of $49,158.12, to which latter sum 
there should be added as damages interest thereon from 
April 24+, 1943, the date when said products should have 
been delivered to libelant in an uncontaminated condition. 
until paid, at the rate of 4% per annum, and to which sum 
there should also be added as damages the sum of $8,000. 
the same being the attorney’s fee reasonably incurred by 
libelant off account of the services of the attorneys, rea- 
sonably employed by libelant in this suit. [51 | 
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Conclusions of Law 


Upon the foregoing findings of fact, the Court sepa- 
rately states its conclusions of law as follows: 


1. The War Shipping Administration was duly au- 
thorized on behalf of respondent, United States of Amer- 
ica, to enter into said charter with libelant. 


2. The Carriage of Goods by Sea Act (46 U.S.C.A. 
secs. 1300-1315 incl.) was by said charter and bills of 
lading made applicable to said carriage of said diesel fur- 
nace oil and gasoline, and imposed upon respondent, United 
States of America, the duty to exercise due diligence be- 
fore and at the beginning of said voyage to make said ves- 
sel seaworthy and to properly man, equip and supply said 
vessel, and the duty to make all parts of said vessel. in 
which said products were carried fit and safe for their re- 
ception, carriage and preservation, and the duty to prop- 
erly and carefully load, handle, stow, carry, keep, care 
for, and discharge said products. 


3. Said duties imposed upon respondent, United States 
of America, as such carrier were not impaired or curtailed 
by paragraph 7 or paragraph 19 or paragraph 20(a) of 
Part I] of said charter, or by any other provisions of said 
charter. 


4. Had said S. S. “Egg Harbor” been privately owned 
and possessed a libel in rem in admiralty might have been 
commenced by libelant at the time this suit was commenced 
and might have been thereafter maintained. 


5. This suit was commenced and has been maintained 
in all respects in compliance with requirements of the 
Suits in Admiralty Act (46 U.S.C. A. secs. 741-752 
incl.) pertaining to the commencement and maintenance 
of suits in admiralty against the United States of America. 


50 United States of America vs. 


6. Libelant is entitled to recover from respondent, [52] 
United States of America, as damages the sum of $49,- 
158.12, together with interest at the rate of 4% per an- 
num upon the latter sum from April 24, 1943 until said 
sum shall have been paid and the judgment therefor shall 
have been satished, together with the further and addi- 
tional sum of $8,000 as and for the attorneys’ fee rea- 
sonably incurred by libelant herein and under said charter 
proper to be awarded to libelant as damages. In addition 
to said damages libelant is entitled to recover from re- 
spondent, United States of America, its taxable costs 
herein. 


Dated this 16 day of Mar., 1945. 
BEN HARRISON 
Judge [53] 


The foregoing is approved as to forn. 
o o 


LAWLER, FELIX & HALE, 
JOHN M. HALL, 
MARCUS MATTSON, 
By JOHN M HALL 
Proctors for Libelant 


CHARLES H. CARR, 

United States Attorney 
ROBERT E. WRIGHT, 

Assistant United States Attorney 
LILLICK, GEARY, McHOSE ®& 
ADAMS, and A. F. MACK, JR. 

ge ee ee oe 


Proctors for respondent. United States of America. 


Pnttied Mar. 16, 1945. Sook, C/O. 31, Past Sez: 
Edmund L. Smith. clerk; by Murray —. Wire. deputy. 


[endorsed]: Filed Mar. 16, 1945. [54] 
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my THE DISTRICT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF 
CALIFORNIA CENTRAL DIVISION 


In Admiralty No. 3490-BH 


STANDARD OIL COMPANY OF CALIFORNIA, a 
corporation, 
Libelant, 
vs. 


UNITED STATES OF AMERICA and KEYSTONE 
SHIPPING COMPANY, a corporation, 
Respondents. 


DECREE 


This cause came on regularly for trial and was tried on 
the merits commencing on January 30, 1945, before the 
Honorable Ben Harrison, a Judge of the above entitled 
Court, at his courtroom in the Federal Post Office and 
Courthouse Building in the City of Los Angeles, Califor- 
nia. Messrs. John M. Hall, Marcus Mattson and Wallace 
L. Kaapcke appeared as proctors for libelant, and Mr. A. 
F. Mack, Jr. and Assistant United States Attorney Rob- 
ert I. Wright appeared as proctors for respondent. 
United States of America, which had theretofore appeared 
herein by filing an answer to the libel. [55] 


It appearing that respondent, Keystone Shipping Com- 
pany, a corporation had never been served with process or 
appeared herein, and that said respondent was neither an 
indispensable nor a necessary party to this suit, and good 
cause appearing therefor, it was ordered by the Court, 
without objection on the part of respondent, United States 
of America, that this suit be deemed to have been discon- 
tinued as against respondent, Keystone Shipping Com- 


a2 United States of America vs. 


pany, a corporation, without prejudice to the continued 
prosecution of this suit by libelant against respondent, 


United States of America. 


Pursuant to stipulation of the parties, it was also or- 
dered that paragraph 9 of the libel should be deemed 
amended in accordance with an amendment filed, and that 
respondent, United States of America, without the filing 
of any additional pleading should be deemed to have de- 
nied each and every allegation of said paragraph 9 as 
amended, except the allegation that the S. S. “Egg Har- 
bor” proceeded on her voyage to Point Wells, Washing- 
ton, and arrived at Point Wells. 


Having heard the proofs of the respective parties and 
considered the same and the records, papers and stipula- 
tions in the cause and all exhibits as well as the deposi- 
tion of Lawrence C. Olsen, which was offered and re- 
ceived in evidence without objection, and the cause having 
been submitted for consideration and decision, and briefs 
having been filed, the Court, after deliberation, having 
heretofore made and rendered its opinion and having, upon 
motion of libelant, ordered that the libel be further 
amended to conform to the proof by adding a new para- 
graph, numbered 12, before the prayer, and a new para- 
graph, numbered 4, to the prayer, and having made and 
stated its findings of facts and conclusions of law thereon. 
now makes its decree in favor of hbelant and against re- 
spondent, United States of America, by which it is [56] 


Ordered, Adjudged and Decreed that libelant have and 
recover of and from respondent, United States of Amer- 
ica, the sum of $49,158.12, together with interest thereon 
at the rate of 4% per annum from April 24, 1943 until 
said sum shall have been paid and this judgment therefor 
shall have been satisfied, said interest to the date of this 
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decree amounting to $3712.51, together with the further 
and additional sum of $8,000 on account of attorneys’ fees 
incurred by libelant; and it is also 

Ordered, Adjudged and Decreed that in addition to the 
damages aforesaid libelant have and recover of and from 
respondent, United States of America, libelant’s costs 
herein taxed in the sum of $28.00. 


Dated, this 16 day of Mar., 1945. 


BEN HARRISON 
Judge [57] 


The foregoing is approved as to form. 


LAWLER, FELIX & HALL, 
JOHN M. HALL, 
MARCUS MATTSON, 

By JOHN M. HALL 


Proctors for Libelant 


CHARLES H. CARR, 

United States Attorney 
ROBERT E. WRIGHT, 

Assistant United States Attorney 
DIL, GEARY, McHOSE & 
ADAMS, and A. F. MACK, JR. 

ay Bec ee 


Proctors for respondent, United States of America. 


Judgment entered Mar. 16, 1945. Docketed Mar. 16. 
1945. Book CO #31, page 342. Edmund L. Sniith. 
clerk; by Murray E. Wire, deputy. 


[Endorsed]: Filed Mar. 16, 1945. [58] 
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NOTICE OF MOTION FOR AN ORDER CORRECT- 
ING INADVERTENT OMISSION FROM THE 
DECREE AND TO MAKE SUCH DECREE 
CONFORM TO THE TRUTH 

To Respondent, United States of America, and to Hon- 
orable Charles Hi. Carr, United States Attorney, 
Robert E. Wright, Assistant United States Attor- 
ney, A. F. Mack, Jr.. amd Lillick, Geary, McHose 
& Adams, Proctors for Respondent: 

Please Take Notice that libelant will bring the follow- 
ing motion on for hearing before the Honorable Ben 
Harrison, Judge of the District Court, either in chambers 
or in open court, and at such time as may be convenient 
to the Court and proctor for libelant, or as soon thereafter 


as said proctor may be heard. 


Said motion will be based on the Findings of Fact and 
Con- [59] clusions of Law and Decree in this cause. 
The authorities supporting said motion are annexed here- 
to. 

Motion for an Order Correcting Inadvertent 
Omission From the Decree and to Make Such 
Decree Conform to the Truth 


Libelant moves this Honorable Court for an order 
correcting in the following particulars and nunc pro tunc 
an inadvertent omission from the Decree herein, so that 
said Decree shall conform to what was actually deter- 


mined by the Court: 
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To insert in the blank in the next to the last para- 
graph of said decree the figures 3712.51 so that the 
clause in said decree containing said blank, which now 
reads as follows: 


“said interest to the date of this decree amounting 


shall read: 


“said interest to the date of this decree amounting 


to po/7 Zi 


Dated, April 6, 1945. 


LAWLER, PELIX <& HALE 
JOHN, th HALL 
MER CUS MATTSON 
By John M. Hall 
Proctors for Libelant [60] 


AUTHORITIES SUPPORTING MOTION 


The Court has inherent power to correct a judgment at 
any time to make it conform to the truth, 1.e. to conform 
to what was actually determined by the Court. 


Ex parte Marks, 136 Fed. 168 (C.C.A. 9, 1905) 
This may be done nunc pro tunc. 


Mellon v. St. Louis Union Trust Co., 240 Fed. 
SCC Aes, 1917) 


It is never too late for the Court to “correct inadver- 
tences, clerical errors. omissions, mere forms in its judg- 
ments, and the like.” 


New River Collieries Co. v. United States, 300 
Fed. 333, 334 (N.J. 1924, affirmed in 262 U.S. 
341) 
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Even after the term has expired, it has been held that 
the Court may correct its judgment so as to allow interest 
theretofore omitted by the terms of the judgment. 


Kahn v. Herold, 163 Fed. 947 (C.C.A. 3, 1908) 
New River Collieries Co. v. United States, supra. 


A judgment may always be reformed for the purpose 
of correcting computations made under it, regardless of 
whether the term at which it was entered has ended. 


A. J. Woodruff & Co. v. United States, 154 Fed. 
861 (N.Y. 1896) [61] 


Thus, where a mortgage debt was ascertained and re- 
ported by the master as bearing interest from a certain 
date, and the report was approved by the Court, but the 
decree, as entered, allowed interest from a different date, 
the Court on petition corrected this as a manifest clerical 
mistake. 

Fidelity Ins., Trust & Safe-Deposit Co. v. Roanoke 
Iron Co., 84 Fed. 744 (Va. 1898) 


iff the case at bar it is even more apparent thet the 
order prayed for should be made. No modification 1s called 
for; merely the filling in of a blank. When filled in, such 
blank will make the decree conform to what was actually 
determined by the Court. As shown by the preceding 
clause, the Court awarded interest from April 24, 1943 
until paid. To fill in the blank in line 6 would merely 
state the amount of such interest which had accrued to 
the date of the decree. | 62] 


We waive notice of the hearing of the foregoing Mo- 
tion, whether in open court or in chambers. 
Dated. March 26, 1945. 


CHARLES H. CARR 
United States Attorney 
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RG@BiaRT E. WRIGHT 
Assistant United States Attorney 

AQF. eA Cis, JR. 

LIPIGK GEARY, McHOSE @°ADAMS 
By A. F. Mack, Jr. 


Proctors for Respondent, United States 
of America. 


[Endorsed]: Filed Apr. 6, 1945. [63] 
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CReER CORRECTING NUNC PRO TUNC IN- 
ADVERTENT OMISSION FROM DECREE TO 
MAKE SSUGH DECREE CONFORM 7O THE 
TRY TEI 


Upon libelant’s motion, notice of which has_ been 
waived in writing by proctors for respondent, United 
States of America, and 


It appearing that the Decree herein contains an in- 
advertent omission, hereinafter referred to, the correction 
of which will make said Decree conform to what was 
actually determined by this Court in and by said Decree; 
therefore it 1s 

Ordered that the Decree herein, dated March 16, 1945, 
it mel) it We Hereby corrected nunc pro tunc as of the 
date thereof so that the clause in the next to the last 
paragraph of said Decree, which clause now reads as 


follows: [64] 


‘said interest to the date of this decree amounting 
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shall read: 
“said interest to the date of this decree amounting 


to $3712.31,” . 


Dated, April 6th, 1945. 
BEN HARRISON 
Judge. 
[Endorsed]: Filed Apr. 6, 1945. [65] 
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PETITION FOR APPEAL 


To the Honorable Ben Harrison, Judge of the United 
States District Court. Southern District of Gale 
fornia, Central Division: 


Petitioner, United States of America, respondent here- 
in, prays that it may be permitted to take an appeal 
from the final decree entered in this case on March 16, 
1945, to the United States Circuit Court of Appeals for 
the Ninth Circuit for the reasons specified in the As- 
signment of Errors which is fled herewith. 


Dated at Los Angeles, California, May 31, 1945. 


CHARLES T. GA 
United States Attorney 
ROBERT E. WREGHT 
Assistant United States Attorney 
LILLICK, GEARY, McHOSE & ADAMS 
AF. MACK. Bik. 
By A. F. Mack, Jr. 
Proctors for Respondent, United States 
of America 


| Endorsed]: Filed May 31, 1945. [66] 
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ORDER ALLOWING APPEAL 


Upon reading the Petition for Appeal of United States 
of America, respondent herein, for an appeal from the 
final decree entered in this case on March 16, 1945, and 
from the whole thereof, and on consideration of the 
Assignment of Errors filed herewith, and good cause ap- 
pearing therefor, 


It Is Ordered that the appeal herein be allowed as 
prayed for, and 


It Is Further Ordered that a transcript of the record, 
testimony, exhibits and all proceedings herein be forth- 
with sent to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, and [67] 


It Is Further Ordered that no bond for costs on appeal 
is required of respondent. 


Dated: May 31, 1945. 
BEN HARRISON 
United States District Judge 


[Endorsed]: Filed May 31, 1945. [68] 
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ASSIGNMENT OF ERRORS 


United States of America, respondent herein, assigns 
the following errors in these proceedings: 


1. The District Court erred in rendering a decree for 
libelant in any particular, in any sum, or at all. 


2. The District Court erred in holding that the War 
Shipping Administration was duly authorized and em- 
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powered on behalf of respondent, United States of 
America. to enter into and execute the charter of April 
14, 1943, with ltbelant, particularly in regard to, but not 
limited to, Paragraph 34 concerning damages for breach 


of the charter. 


3. The District Court erred in holding that the Car- 
riage of [69] Goods by Sea Act was by the charter and 
bills of lading made applicable to the carriage of diesel 


furnace oil and gasoline in question. 


4. The District Court erred in holding that Paragraph 
25 of the charter prevailed over other paragraphs and 
terms of the charter modifying Paragraph 25 or con- 
Hicting therewith. 

5. The District Court erred in holding that respond- 
ent’s first afhrmative defense, based upon Paragraph 19 
of the charter, was not applicable and did not constitute 


a defense to the libel. 


6. The District Court erred in holding that respond- 
ent’s second affirmative defense, based upon Paragraphs 7 
and 20(a) of the charter, was not applicable and did 


not constitute a defense to the libel. 

7. The District Court erred in applying the incorrect 
rule and measure of damages. 

8. The District Court erred in holding that libelant 
was entitled to the full amount of damages pertaining to 


ie diesel furnace oil and gasolme in the Sam of 


$49,158.12. 
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9. The District Court erred in not holding that, if 
entitled to damages, libelant was not entitled to damages 
on account of the diesel furnace oil and gasoline which 
becaine contaminated in libelant’s shore storage tanks 
when contaminated products from the vessel were added 


thereto, such damages being in the sum of $16,243.56. 


10. The District Court erred in finding that respond- 
ent at the time the charter was made should reasonably 
have understood or contemplated that the cargo would be 
received by libelant from the “Egg Harbor” into storage 
tanks already partly full. 


ik 6 he eigct Cort erred in not finding that 
libelant failed to mitigate damages by refusing all fur- 
ther discharge of [70] both diesel furnace oil and gaso- 
line until appropriate laboratory tests had been made and 
the results known when contamination of the gasoline 
was first discovered by libelant about 4:30 P. M. on 
April 23, 1943. 


12. The District Court erred in not finding that no 


diesel furnace oil was contaminated by respondent. 


13. The District Court erred in finding that the con- 
tents of libelant’s shore tanks in question were uncon- 
taminated before discharge from the S. S. “‘Egg Harbor” 


commenced. 


14. The District Court erred in finding that respond- 
ent failed to exercise due diligence to make the vessel sea- 
worthy by not using spectacle flanges during the voyage 


and discharge. 
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15. The District Court erred in holding that War 
Shipping Administration was duly authorized and em- 
powered on behalf of respondent. United States of 
America, to contract in Paragraph 34 of the charter for 
attorney's fees as an item of damages for breach of 
charter. 

16. The District Court erred in holding that lbelant 
was entitled to attorney’s fees in any sum or at all as 
damages. 


17. The District Court erred in finding that 1f libelant 
were entitled to attorney’s fees as damages the sum of 
$8,000 was reasonable or reasonably incurred for attor- 
ney s fees. 

18. The District Court erred in admitting evidence 
relevant to attorney's fees over the objection of respond- 
ent that attorney's fees were not specifically pleaded as a 
portion of the damages claimed, that the question of at- 
torney’s fees as a portion of such damages had not been 
previously considered in the case and that attorney’s fees 
were not a proper item of damages under the Suits in 
Admiralty Act. 

19. The District Court erred in holdmg that attor- 
ney s fees [71] were recoverable or proper as datiages 
under the Suits in Admiralty Act. 

Dated: May 31. 1945. 


CHARLES Th Cade 

United States Attorney 
ROSERT EE. WRIGHT 

Assistant United States Attorney 
LILLIGK, GEARY, McHOSE & ADAMS 
A. F. MACK, JR. 


Proctors for Respondent 


(Endorsed): tiled May 31, BAS. 172} 
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SeIPULATION @OR USE OF ORIGINAL RE- 
PCRS TRANSCRIPT AND EXUISITS 
ON APPEAL 


It Is Hereby Stipulated between libelant and respond- 
ent, United States of America, through their respective 
proctors, that the originals of the following may be used 
in the appeal herein in lieu of copies, to-wit: 

1) Reporter’s transcript of the entire proceedings at 

the trial. 


2) All exhibits introduced at the trial by either of 
the parties. 


Dated: June 30, 1945. 


LAWLER, FELIX & HALL 
JOHN M. HALL 
MARCUS MATTSON 
By John M. Hall 
Proctors for Libelant [78] 


Citwivits, Fl, CARR 
United States Attorney 
ROEDRal E. WRIGHT 
Assistant United States Attorney 
LILLICK, GEARY, McHOSE & ADAMS 
By fe F. Mack, jr. 
Proctors for Respondent 


It is so ordered 


BEN HARRISON 
Judge 


[Endorsed]: Filed Jul. 2, 1945. [79] 
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AFFIDAVIT OF A. F. MACK, JR. 


State of California 
County of Los Angeles—ss. : 

A. F. Mack, Jr.. being duly sworn, says: 

That he is one of the proctors of record herein for re- 
spondent, United States of America; that the time for 
filing and docketing the Record on Appeal herein with 
the United States Circuit Court of Appeals for the Ninth 
Circuit expires July 10, 1945, under the citation issued by 
this Court under date of May 31, 1945. 

That afhant has been advised by Theodore Hocke, 
Chief Deputy Clerk of this Court, that the Clerk is un- 
able to prepare and file the Record on Appeal with the 
Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit within the time [80] fixed by the cita- 
tion because the Reporter's Transcript has not been com- 
pleted as yet and will not be completed betore July 10, 
1945. 

That it is necessary to obtain further time and in order 
that there may be ample time afhant requests an additional 
period of thirty-six (36) days to and including August 
15, 1945. 

A. F. MACK, fi. 


Subscribed and sworn to before me this 5th day of 
July, 1945. 
(Seal) BERNA WADDELL 
Notary Public in and for the County of Los Angéles, 
State of California 
My Commission [Expires February 4, 1949. 


| Endorsed|: Filed. Jal. 6. 1945. [St] 
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GRDER EXTENDING TIME FOR FILING REC- 
ORD ON APPEAL AND DOCKETING OF 
CASE 


Upon reading the Affidavit of A. F. Mack, Jr. herein 
and good cause appearing therefor, 


Ordered that the time for the filing of the Record on 
Appeal and docketing of this case in the United States 
Circuit Court of Appeals for the Ninth Circuit by the 
Clerk of this Court be and it is hereby extended from the 
present expiration date of July 10, 1945, to and including 
August 15, 1945. 


Dated: July 6, 1945. 
BEN HARRISON 
Judge 


[Endorsed]: Filed Jul. 6, 1945. [82]| 
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CERTIFACAGE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of 
the United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered from 
1 to &2 inclusive contain the Original Citation and full, 
true and correct copies of Libel in Personam; Answer of 
Respondent United States of America; Stipulation dated 
December 6, 1944; Order for Discontinuance against Re- 
spondent Keystone Shipping Company; Amendment to 
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Paragraph 9 of Libel in Personam; Notice of Motion for 
an Order Permitting Libelant to Amend Libel to Con- 
form to the Proof; Opinion: Amendment to Paragraph 
12 of Libel in Personam and Order Permitting such 
Amendment: Findings of Fact and Conclusions of Law; 
Decree: Notice of Motion tor an Order Correcting In- 
advertent Omission from the Decree and to Make Such 
Decree Conform to the Truth; Order Correcting Nunc 
Pro Tune Inadvertent Omission from Decree to Make 
Such Decree Conform to the Truth; Petition for Appeal; 
Order Allowing Appeal; Assignment of Errors; Praecipe 
for Transcript of Record and Apostles on Appeal; Stipu- 
lation re Inclusion of Matters in Transcript of Record 
and Apostles on Appeal; Stipulation and Order for Use 
of Original Reporter’s Transcript and Exhibits on Ap- 
peal: Affidavit of A. F. Mack, Jr. and Order Extending 
Time for Filing Record on Appeal and Docketing of 
Case which, together with Original Reporter's Transcript 
and Original [exhibits, transmutted herewith, constitute 
the record on appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit. 


Witness my hand and the seal ot said District Court 
this 10 day of Aug., 1945. 


(Seal ) EDMUND L. SMITH, 
Clerk, 


By Theodore Hocke, 
Chief Deputy Clerk. 
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Before the Honorable Ben Harrison 
REPORTER’S TRANSCRIPT OF PROCEEDINGS 


Los Angeles, California 


January 30, 1945 
Appearances : 


For the Libelant: Lawler, Felix & Hall, by John 
M. Hall, Esq., Marcus Mattson, Esq., and Wal- 
lace L. Kaapcke, Esq., 800 Standard Oil Building, 
Los Angeles, California. 


For the Respondent United States of America: Lil- 
lick, Geary, McHose & Adams, by A. F. Mack, 
Jr., Esq., 634 South Spring Street, Los Angeles, 
California, and Robert E. Wright, Esq., Assistant 
United States Attorney. [1*] 

Los Angeles, California, Tuesday, January 30, 1945. 
10:00 a. m. 

The Court: I will take up this motion for admission. 

Mr. Hall: J desire to move for admission to this 
court of Wallace L. Kaapcke of San Francisco whom I 
certify is a member of good standing in the bar of Cali- 
fornia, and a person of good moral character. 

The Court: Motion will granted. You may be ad- 
mitted upon taking the oath, which will be ‘administered 
by the clerk. 

(The oath of admission was administered by the clerk. ) 

The Court: Gentlemen, are there any more additional 
facts that can be stipulated to besides those that are set 
forth in the stipulation? 

Mr. Mack: I don’t believe there are, your Honor. Of 
course, the stipulation goes as to what the witnesses, if 


*Page number appearing at top of Reporter's Transcript. 
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called, would testify, and not as to the truth of the facts 
or the facts themselves. 

Mr. Hall: Mr. Mack and I have investigated the situa- 
tion pretty thoroughly and I think we have got about as 
far as we can in stipulation. 

The Court: Very well. You may proceed. 

Mr. Hall: I desire to file an amendment to the libel 
in personam, and order permitting the filing thereof. 
This is an amendment to paragraph 9 of the original 
libel, and there is a stipulation attached to this document 
that may be [2] filed and deemed denied in certain 
respects. 

Paragraph 9 of the original libel was drawn upon the 
assumption that the entire quantity for which we were 
claiming damages came off the vessel. As has now been 
made plain by our printed memorandum, we are claiming 
damages not only for that quantity, but for a quantity 
in the shore tanks with which the cargo was mixed. 

The Court: You gentlemen are not even able to stipu- 
late as to what was the cause of the mixing? 

Mr. Mack: That seems to be in some doubt, your 
Honor. We will put on all the testimony we have on the 
subject. 

The Court: There is certainly something wrong some 
place along the line. 

Mr. Mack: Yes, that is true. 

The Court: It seems to me that the parties must have 
determined what was wrong when you could pump out 
of one tank and get a good product, and pump out of two 
tanks that became intermingled. 

Mr. Mack: Well. we will put on what evidence we 
have, and Standard Oil will put on what evidence they 
have to show. IT presume. that they are in the clear. 
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The Court: I didn’t know but what maybe you gentle- 
men might be able to agree on that. You have been very 
frank and fair in your dealings and stipulations, and it 
seems to me that the parties should know what happened. 
The master of the vessel certainly should have been able 
to have [3] ascertained the difficulty. I didn’t know but 
what maybe you might be able to agree as to just what 
happened and what was wrong. However, you may 
proceed. 

Mr. Mack: Incidentally, I don’t know whether the 
court has seen it or not, but we took the deposition of the 
master, and it was filed. 

The Court: No. I have not seen any deposition. 

Mr. Mack: It was filed last week in the clerk’s office. 

dite Cours. ene of thet have been called to my 
attention. 

Mr. Mack: We will get that. It is the deposition of 
Captain Olsen. 

Mr. Hall: Will the order be made permitting the 
amendment to which I referred? 

Wve (Cote: Wes “take your order. 

Mr. Hall: I would also hike an order for discontinu- 
ance as against the respondent, Keystone Shipping Com- 
pany. 1 believe that to be tn order. Keystone Shipping 
Company has never been served with process and has 
never appeared. It was certainly the agent of the United 
States of America, and under the authorities T believe that 
would be proper to clear the record. 

Tine Court: Noti may take your order. You may 
proceed. 

Mi, Tall: Will vou coffe forward. Mr. Kalbouri, 
please? [4] 


70 United States of America vs. 
FRED R. KILBOURN, 


called as a witness by and on behalf of the libelant, having 
been first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name, please? 

The Witness: Fred R. Kilbourn. 

The Clerk: Will you spell your last name? 


The Witness: K-l-b-o-u-r-n. 


Direct Examination 
By Mr. Hall: 


©. What is your present occupation, Mr. Kilbourn? 

A. £ am plant superintendent of the Point Wells 
plant. 

Q. Is that a plant owned and operated by Standard 
Oil Company of California? Be “ies. 

QO. What department of that company operates the 
plant? A. The marketing department. 

QO. How long have you been in the employ of the 


Standard Oil Company of California? 
me Since 10h: 


QO. When did you go to Point Wells in their employ? 

A. 1941. 

MO. When did vou become plant superintendent at 
Point Wells? A. I think in 1942. 


©. What are your duties in general at Point Wells 
as plant superintendent? [5| 

A. Jam directly responsible for the operations of the 
whole plant. that 1s, personnel and production and every- 
thing else. 

©. Is that what 1s known as a bulk terminal plant? 

~. Te 
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(Testimony of Fred R. Kilbourn) 
You are in charge of the entire plant? 
Yes: 
Was that true in April of 1943? A. It was. 
Is that a plant located on Puget Sound? 
ht 1s. 
How far from Seattle? 
It is about fourteen miles north of Seattle. 
On the east shore of the Sound? 
. Yes, sir. 
Mr. Hall: J ask that this plat be marked as Libelant’s 
Exhibit 1 for identification. 
The Court: Any objection to the admission? 
Mr. Mack: No. If you want to put it in, Mr. Hall, 
I have no objection. You have shown it to me. 
Mr. Hall: Very well. 


The Court: It may be admitted as Libelant’s Ex- 
hibit 1. 


>I PIO POO PO 


(The document referred to was marked as Libelant’s 
Exhibit No. 1, and was received in evidence.) 


©. By Mr. Hall: I will show you, Mr. Kilbourn, 
the plat which has been marked as Libelant’s Exhibit 1, 
and ask [6] you if that correctly shows the layout of the 
bulk plant at Point Wells as of April of 1943? 

A. Will you repeat that again? Did you say the 
plant? QO. The layout of the plant. 

A. Tins is the 1943 layout of the plant, yes, sir. 

QO. Now, on this plat, there have been certain lines 
made in red. What do they represent ? 

A. They represent the gasoline lines, that is, cargo 
lines. from the dock to the tanks. 
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“I 


(Testimony of Fred R. Kilbourn) 

©. I notice that the red lines lead to tanks numbered 
61 and 62. What were those tanks used for in April 
of 1943? 

A. They were used for the storage of our standard 
gasoline. 

©. Now, will you understand that in subsequent ques- 
tions that IT ask you that I am asking for faets t@at 
existed in April of 1943? A. Wes. 

©. Were there any other tanks than 61 and 62 used 
for the storage of gasoline at that time? 

A. No, not standard gasoline. Those were the only 
two tanks they had for storage of standard gasoline at 
that Tivie. 

©. Now, I notice that the blue lines run to tanks 
which are numbered 8. 9, 40 and 41. What were those 
used for? [7] A. Dhesel fuel oil. 

©. Were tanks 9 and 40 used for the reception of any 
diesel oil from the Steamship Ege Harbor ? 

A. No. Tanks 9 and 40 were not used for the re- 
ception of cargo from the Ege Harbor. 

©. Were there any lines or cross-over lines which 
connected the red lines shown on this chart with the blue 
lines shown on this chart so that fluid from a red line 
could get into a blue line or vice versa? 

A. J will explain a little farther that our product 
lines from the dock to the tanks are all separate. That 
is, in all products in the gasoline and diesel oil products, 


they are all separate, with separate pumps. 
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(Testimony of Fred R. Kilbourn) 
The Court: I understood from the stipulation that 


there was no dispute of the fact that there was com- 
mingling of the diesel and gasoline at the end of the hose 
leading from the tanker. Is that true? 

Mr. Mack: No, if the court please. The stipulation 
was very specific. There was no stipulation as to how, 
when, or where any contamination occurred. 

The Court: All right. 

©. By Mr. Mack: Well, then, there was no way that 
fluid in a red line could get into a blue line after it left 
the dock header. Is that correct? 

A. Absolutely none. 

©. And no way in which a fluid in a blue line could 
[8] get into a red line after it left the dock header? 

A. No way at all. 

Q. I have used the term ‘‘dock header.”’ Will you tell 
us what that is? 

A. The dock header is a place connecting hoses from 
the boat to the dock pipeline. 

©. I notice on Libelant’s Exhibit 1 the term “dock 
riser” is used. Is that the same as the dock header? 

AD Nee: 

©. And it is kind of a hydraulic arrangement above 
the dock for the connection of the ship’s hoses. Is that 
correct ? nS Wes. 

©. Are there separate headers or risers for gasoline 
as distinguished from diesel? A. Ye. 


(). Are they painted different colors? 
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(Testimony of Fred R. Kilbourn) 

A. Yes. Gasoline headers are painted red, and our 
diesel headers are painted green, and they also have the 
name of the products tagged on each header. 

©. Now, is there any arrangement on the header for 
the taking of samples as the fluid passes through the 
headers into the shore pipe? 

A. Yes, there is on each header. On top of each 
header is a petcock with a short length of pipe probably 
one foot long curved to fill sample bottles as the product 
is pumped. [9] 

(©. Was there any way in which fluid from any other 
line not colored either red or blue on this Libelant’s 
Exhibit 1 might have gotten into a red or blue line? 

A, Ne. 

(). There are no connecting lines? 

A. None at all. 

(). Now, you recall that the vessel Egg Harbor ar- 
rived at Point Wells on April 23, 1943? A. Yes 

©. Were you in the plant that day? A. I was. 

©. Do you recall about when the vessel tied up? 

A. The vessel tied up around about 5:30, I believe, 
in the morning. 

Q. There is a phrase on this ghart réadifie “Sip 
discharged diesel fuel in tank & using this riser.” Did 
the Ege Harbor tie up at the dock at the place indicated 
by the words “this riser’? 

A. Yes, in our No, 2 berth, as we call it, on the south 


end of the outside portion of the dock. 
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©. How soon were the ship’s hoses connected to the 
header at the dock? 

A. Around 1:30 or 1:45, along there some place. 

The Court: Were you present? 

The Witness: I was when the hoses were connected 
up, yes, om [10] 

©. By Mr. Hall: Now, what products did this vessel 
carry? 

A. It carried two products, Standard gasoline and 
Standard diesel fuel. 
Now, was the Standard gasoline a colorless fluid? 
No. The Standard gasoline is a light amber color. 
What was the color of the diesel? 


It was very dark brown. 


O>o>reo 


Now, were you on the dock when the hoses were 
run to the vessel? 

A. Yes. I was on the dock when the hoses were put 
on the vessel. 

©. Did the Standard O1! people connect the hoses to 
the dock headers? 

AS Yes. “The deck men connected the hoses to the 
headers. 


©. Who made the connection between the hoses and 


the pipes on the vessel? fe The ship's ctet, 
QO. Were those hoses the property of Standard Oil 
Company of California? Ae Ves: 


The Gimit: What hoésés are you réferring to? 


The Witness: The cargo hose, sir. 
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(Testimony of Fred R. Kilbourn) 

The Court: The one that connects to the ship’s hose? 

The Witness: From the ship to the dock. [11] 

The Court: I know, but who has the hose? 

The Witness: I don’t think this ship had any hose 
of its own. A lot of these ships don’t carry hose. I 
don’t know whether the Egg Harbor had their hose or 
not, but it is almost customary for the company to use 
its own hose. They are 50 foot long. 

The Court: You don’t know whether the Egg Harbor 
used theirs or yours? 

The Witness: We used our own hose. 

The Court: You used your own hose? 

The Witness: Yes. There are only the two hoses 
from the boat to the dock. 

OQ. By Mr. Hall: There were two hoses? 

A. ‘Yes, sir. 

©. One went from a vessel connection to a header on 
the dock for the reception of gasoline, did it not? 

A. Yes. 

©. And one went from a vessel connection to a header 
on the dock for the reception of diesel oil, did it not? 

A. Yes, sir. 

The Court: Just a moment. T understand the stipula- 
tion does cover, though. that the tests were made of the 
gasoline and diesel oil in the tanks, and they were found 
intact. Is that not true? 

Mr. Mack: Excuse me. vour Honor, TI didn’t quite 
catch that. [12] 
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The Court: The gasoline and diesel oil in the tanks 
of the vessel were not commingled ? 

Mr. Mack: That is right. Samples were taken by the 
Standard Oil people at Point Wells. 1 believe probably it 
will come out in the testimony. 

The Court: I thought that was a part of the stipula- 
tion. 

Mr. Hall: It was a part of the stipulation, your 
Honor, that samples were taken from the vessel’s tank at 
Point Wells, and that by a visual inspection the contents 
appeared to be all right. Now, I want to show by this 
witness how those samples were taken to explain the 
contamination which was later discovered. 

The Court: Alleright. 

©. By Mr. Hall: You said each of these hoses was 
50 feet long? A. Yes. 

©. Take the gasoline hose, was that a clean hose? 

A. It was a brand new hose, never been used. It 
was an 8-inch hose. 

©. Was the diesel hose a clean hose? A. Wee 

©. Did the ship’s crew make attachments of those 
hoses so far as the vessel’s pipes were concerned? 

A. Yes, they did. 

(. Were any samples taken from them? 

A. Well, the gauger took samples of tanks on board 
the [13] boat. 

Q. What was his name? A. Lonsdale. 

©. Just how did he take the samples. by lowering the 
bottles ° 
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A. Yes. They have little containers that hold about 
a 16-ounce bottle. The bottle is lowered into the tank 
probably midway and then they take it out and look at it. 

©. Did those samples look all right? 

A. Those samples were fine. 

Q. Did they smell all right? 

A. They smelled all right. There was no odor of 
diesel and vice versa. 

Q. Then, did the vessel start to discharge the cargo? 

A. Yes. They started pumping the Standard gasoline 
first. 

Q. Did there come a time when they were discharging 
both products ? 

A. Yes. The diesel oil they started, oh, about an 
hour or three-quarters of an hour later. 

The Court: First they started pumping gasoline? 

The Witness: Yes. and then followed it up with 
diesel. 

QO. By Mr. Hall: About what time did the dis- 
charge of gasoline from the vessel start? 

A. The gasoline started around 1:45. 

Q. The pumps that controlled this discharge were [14] 
located on the vessel, were they not? Ay Sy SF. 

©. Into what tank was the gasoline run when it was 
first discharged from the vessel ? 

A. It was pumped into tank 62. 

QO. And into what tank was the diesel discharged 
when it was first discharged from the vessel? 

A. That was discharged into tank 8. 
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QO. Now, did tank 62 have any Standard gasoline in 


it before the product from the vessel was discharged into 
it? AX West’ cid. 

©. How much? 

A. Well, there was about 11,339 barrels of Standard 
gasoline. 

©. Did tank 8 have any diesel furnace oil in it before 
the diesel was discharged from the vessel into that tank? 

A. Yes. There was 2,376 barrels in that tank. 

The Court: asta moment. Let me get that clear in 
my mind. How much gasoline was in tank 62 at the 
time you started to pump? 

The Witness: There was 11,339 barrels. 

The Court: That was the amount of gasaline in tank 
62 when you started to pump it from the Egg Harbor? 

The Witness: Yes. 

The Court: How about the diesel? [15] 

The Witness: Well, there was— 

The Court: That is what tank? 

The Witness: Tank No. 8. There was 2,376 barrels 
in that. 

MQ. By Mr. Halil: Now. was the 11,339 barrels of 


Standard gasoline in tank 62 good, uncontaminated, 


merchantable stock ? A. Yes. 
©. Was the 2,376 barrels of diesel in tank 8& good. 
merchantable, uncontaminated stock? A. It owas. 


QO. Now, as this discharging of the Standard gasoline 
and the diesel progressed, were samples of those products 
taken at the bleeders on the dock header? 
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A. Yes. The gauger started in taking samples of the 
bleeders on the headers when the boat started to pump. 
As soon as it started to pump, they took samples. 


That was true of both gasoline and diesel? 
Yes. 


How often did the gauger take samples? 


PO ro 


On this boat, every hour. 


OQ. Was it the duty of that gauger to report anything 
unusual to you that might be observed with respect to 
those samples ? A. Yes, it was. 


QO. Now, did there come a time during the afternoon 
[16] when the gauger told you that he observed some- 
thing unusual about the samples? 


A. Yes. Around 4:15 or 4:30, he called my attention. 
I happened to be out on the dock near the dock office and 
he called me down there and said that the gasoline was 
badly off color. He said it was very brown and dark. 
He said, “There 1s something wrong here.” 


A. Yes. Just around 4:20 he had taken a sample. 


©. Did he call to you from where he was? 


Was that in a sample he had just taken? 


A. Yes. He ealled from the headers. He Was quite 
excited that there was off color in the gas tank. 


©. Did he show you a sample? 

A. Hedid. There was a 4-ounce sample bottle he had 
in his hand, and he showed it to me. 

©. Was it dark in color? A. Yes, very dark. 

©. Was that sample taken from bleeders on the gaso- 
line headers? A. Yes. 

A. Yes. 1 took another one right away to see how 
it looked. It was the same color. 
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©. Did you, yourself, take a sample at that time? 

©. What did you do then? 

A. Well, I called out to the pump men to stop pump- 
ing immediately. [17] 

Q. Did the pumping stop immediately? 

A. Yes, on all products. 

©. Did you go on board the vessel ? A. I did. 


QO. Did you make inquiry of any one of the vessels or 
inquire for any one on the vessel? 

A. Yes. I asked for the pump man and the mate. 

©. Now, do you remember telephoning for any repre- 
sentatives of the company of the vessel’s operators to 
come out and see what the trouble was? 

A. Yes. We called up Mr. Hicks and Mr. Stevens 
from Seattle to come out. 

©. Had they been in the plant earlier in the day? 

A. Yes, they were out earlier in the day. 

©. Well, now, before Mr. Stevens and Mr. Hicks 
came out to the plant, did you go on the vessel with Mr. 
Simonsen? A. Yes. 


What mate was on duty? 
The second mate. 


©. Who is he? | A. Marine superintendent. 
©. Did you go with him on the vessel? ay = ives. 
QO. Did you make inquiry for the captain? 

A. We dud, 

Q. Was he there? m. He was not there 
QO. Did you make inquiry for the first mate? [18] 
A. We did. 

©. And the first mate was not on board? 

A. aN? 

QO. 

A. 


8&2 United Slates of America ws. 


(Testimony of Fred R. Kilbourn) 

©. Did you talk to him? A. We did. 

©. Now, did you inquire for the pump man? 

.. Yes, we did: 

©. Was the pump man on duty? 

A. He was not. 

©. Well, what pump man was on duty? 

A. Some relief pump man was on duty at the time. 

The Court: When you first started to pump, would 
there be a test made at the time of the beginning of the 
pumping ? 

The Witness: That is customary, sir. 

The Court: As I understand it, you first started to 
pump the gasoline? 

The Witness: Yes. 

The Court: About 1:45? 

The Witness: Yes. 

The Court: -\nd then about an hour later they started 
to pump diesel oil? 

The Witness: It wasn’t quite an hour later. It was 
about a half hour later that they started pumping diesel 
oil. 

The Court: Then, there was no test made between 
1:45 [19] and 2:45? 

The Witness: There was no test made on the gasoline. 
There was a test made on gasoline when we first started 
to pump the diesel oil. We made one, and then we 
doubled the both of them up. It is customary for the 
gauger—he stavs in the yard as a general rule.. The 
geauger takes samples every hour. 

QO, By Mr. Hall: Was a sample taken of gasoline 
every hour until this discolored sample was obtained? 


Py. “Was. 
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The Court: Then, as I understand, it would be prob- 
ably about 3:45 before they found that the gasoline was 
off color? 

The Witness: No, I would say around 4:00 or a little 
after 4:00. Maybe it was 4:20. It was around 4:00 or 
4:20. 

The Court: Then the first two tests would probably 
show O.K.? 

The, Witness: §yes. Where were three tests which 
showed pretty good on the gasoline. It was fine as far 
as we could tell. 

©. By Mr. Hall: Now, did Mr. Stevens and Mr. 
Hicks come out to the plant? A. Yes. 

Q. Did they see you when they came out to the plant? 

Pia Mes. 

Q. Did they go on board the vessel? 

m. Westhead. [20] 

©. And did they later tell you that they thought pump- 
ing might be resumed? Pe Whey did. 

©. What did they say about it? 

A. Well, they came up on deck and said they thought 
that disposed of this matter and we could start in pump- 
ing’ again. 

©. Then, you did resume pumping? 

A. We did, yes. 

©. Did you take samples then as soon as the pumping 
started ° 

A. I took samples myself then. I stood right at the 
header and took samples of the gasoline as it was pumped 
off. 

©. One amer the other’ 

A. Yes, one after the other. 
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Q. Did the color of the gasoline clear up? 
m No. 
QO. How long did that pumping go on? 
A. | imagine I Seminiites. 
©. Was the pumping stopped then? 


A. Yes, it Was stopped. 


O 


Well, now, what next occurred with respect to the 
pumping of the cargo? 

A. Well. we talked it over and mutual agreement was 
made to shut off all the valves in the boat and just pump 
one product. [21] 

OQ. You mean somebody made that suggestion and the 
others thought that would be a good plan. Is that what 


you mean by “mutual agreement”? A. Gren 
Q. To pump one product at a time? A. Wee 
©. Well, then. did they pump one product at a ime? 
A. Yess They started ptimping diesel oil. 
Q). Wave you the deck log? A. “Yes. 


©. IT notice in the deck log of the vessel, Mr. Kal- 
bourn. it is stated that at 9:30 they began discharging 
diesel oil. Does that conform to your recollection as to 
when they started to discharge diesel oil alone? 

A. It 1 thé approximate time, I think. 

©. Now, when that discharge of the diesel oi] Was 
resumed, did you continue to run it into tank 8? 

m. Wes. 

QO. For how long did you continue to run that diesel 
oil into tank &? 

A. Until about 6:00 o’clock in the morning. 


Q. To what depth in tank &? A. About 18 feet. 
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©. And then was the flow of diesel oil diverted into 
some other tank? A. Into tank 41. [22] 

The Court: Just a moment. Do I understand, then, 
in the diesel oil tank, that after you started the pumping 
of diesel oil it came out in good order? 

The Witness: So far as we could tell it was in good 
order. We had no laboratory. We just used the smell 
and sight test. 

The Court: But it appeared to be in good order? 

The Witness: Yes. 


The Court: And you continued to dump that into 
tank 8 where a mixed product had theretofore been 
dumped? 

The Witness: Into tank 8, yes. 

The Court: In other words, as I understand it, tank 
8 had a certain amount of diesel oil before you started to 
pump? 

The Watmecs? Yes, 

The Court: And after you started to pump and you 
found a contaminated product flowing into tank 8, into 
the tank line that led to tank 8— 

The Witness: We didn’t find the contaminated 
product until we got all through pumping diesel oil. 

Mr. Hall: JT will clear it up, your Honor, perhaps. 

©. By Mr. Hall: Was there any way of telling 
whether the diesel oil was contaminated except by smelling 
tat that time? A. At that time, there was Not. 

©. The only other method would have been a labora- 


tory analvsis, would it not. which would have taken 
timer [23] mam. Ves, 
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Q. Did you until sometime in the morning of the fol- 
lowing day, that is, April 24, did you at any time before 
that believe that the diesel oil was contaminated? 

A. No. 

Mr. Hall: Does that answer the point, your Honor? 

The Court: Yes. 

QO. By Mr. Hall: Now, going back to the evening 
of the first day, that is, April 23, were the samples taken 
from the vessel’s tanks on the evening of that day? 

A. They were. 

©. Do you recall what tanks they took the samples 
from? By the way, was it this gauger of yours that went 
over and took the samples? 

A. Another gauger went on, a party by the name of 
Knudson. 

©. Were you with him? 

A. I] was on the deck of the boat. I didn’t go te 
each tank, but I saw him taking samples. 

©. Do you know how deep he put his bottle into the 
tanks on that occasion? 

A. Oh, I would judge around 12 feet. 12 or 13 feet 
in the center of the tanks. 

©. Now, that evening, did you take any samples from 
tank 62 containing the Standard gasoline? 

A. We did. [24] 


Q. Did you send those samples anywhere the following 
day? 

A. Yes. We sent them the first thing Friday morn- 
ing or the next morning, to Laucks Laboratories in 
Seattle. 
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©. Did you send samples for any other tank with 
those samples from the vessel’s tank and the samples 
from tank 62? 

A. Yes. We sent a sample from tank 8. 

The Court: That is your own tank? 

The Witness: Yes, sir. 

The Court: He asked you whether there were any 
from tanks of the vessel. 

Mr. Hall: Well, I think he just testified he sent in 
the samples from the vessel’s tank, from No. 62 and 
from boat tank 8. Is that right? 

The Witness: Yes. 

QO. By Mr. Hall: Now, did Lauks Laboratories 
report to your office by telephone the results of their 
analyses of these samples? 

A. Yes. As soon as they worked through the an- 
alysis, they telephoned out to us the results of the test. 

OQ. Did they subsequently confirm that report by a 
written report? me hey did. 

Mr. Hall: I ask that these sheets be marked as 
Libelant’s Exhibits next in order. 

The Cott: Amy objection’? [25] 

Mr. Mack: No, no objection. Of course, technically 
speaking I suppose they are hearsay, but these people are 
here from Laucks Laboratories and I suppose would back 
up their reports. So, T won’t make any objection. 

The Court: They may be admitted. 


(The documents referred to were marked as Libelant’s 


Exhibit Nos. 2, 3, 4 and 5, and were received in evidence. ) 
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[LIBELANT’S EXHIBIT NO. 2] 


CERTIFICATE 
Bonded and Authorized Members Of: 
By American Wood Preservers Ass'n 
New York Produce Exchange American Council Of Commercial 
American Bureau of Shipping Laboratories 
U.S. Treasury Department Pacific N. W. Section Of The American 
Limited Referee Chemist Ass'n Of Cereal Chemists 
American Oil Chemists Society Assoc. Of Consulting Chemists 
And Chemical Engineers, Inc. 
Laboratories : American Society For Testing Materials 
Seattle, Wash. Am. Inst. Mining & Metallurgical Engrs. 
Vancouver, B. C. Amer. Institute Of Chemical Engineers 
American Institute Of Chemists 
Representatives : American Chemical Society 
Tacoma, Wash. National Safety Council 


Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. Cable Address “Laux” 


Aberdeen, Wash. Established 1908 


LAUGSS LABORATORIES, TNC. 
Analytical and Consulting 
Chemists e Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 
April 28, 1943 


Report No. 82715 


Standard Oil Company of California 


Point Wells, Washington 
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Gentlemen: 


We hereby certify that we have tested samples of 


PSE OL 

submitted to us by you, and we have to report as follows: 
Flash Point 

Marked (Pensky-Martin ) 
Fa ccna 178° F. 
BC eos de > Es 
CNS) seve ee 178° F. 
(OR th a ie 
ee OC on 75 ae 
I — 7 calle eR occa coecee ce eesislewhs acces lia i, 
Cee cece MAS” EF. 
H—7-S (composite of 2 qt. cans).. 174° F. 


Respectfully submitted, 
Pewee eARORA TOREFES, INC. 


py ewe lemenline 
LL :ch 


This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it is addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connection with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 
due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


[Endorsed]: No. 3490-BH Adm. Std. Oil Co. vs. 
eS. lib. Exiiint No.2, Piled jan. 30, 19%, litle 
mmnd LL, Simth, Clerk; by M.f&. W., Deputy Clérk. 


90 United States of America vs. 


[LIBELANT’S EXHIBIT NO. 3] 


CERTIFICATE 
Bonded and Authorized Members Of : 
By American Wood Preservers Ass'n 
New York Produce Exchange American Council Of Commercial 
American Bureau of Shipping Laboratories 
U. S. Treasury Department Pacific N. W. Section Of The American 
Limited Referee Chemist Ass'n Of Cereal Chemists 
American Oi] Chemists Society Assoc. Of Consulting Chemists 
And Chemical Engineers, Inc. 
Laboratories : American Society For Testing Materials 
Seattle, Wash. Am. Inst. Mining & Metallurgical Engrs. 
Vancouver, B. C. Amer. Institute Of Chemical Engineers 
American Institute Of Chemists 
Representatives : American Chemical Society 
Tacoma, Wash. National Safety Oouncil 
Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. Cable Address “Laux” 
Aberdeen, Wash. Established 1908 


LAUCKS LABORATORIES, INC. 


Analytical and Consulting 
Chemists @ Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 


April 28, 1943 


Report No. 82716 
Standard Oil Company of California 


Point Wells, Washington 
Gentlemen: 


We hereby certify that we have tested the sample of 
GASOLINE 


submitted to us by you, and we have to report as follows: 
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Marked: 3-C 


Distillation: 

SO) op ee 104° F 

aco Ot ee: ian 134° F. 
ON Ce Ot Bg eee leer SE. 
ON CC 2 174° F 
319) Ce ON St er 196° EF 
ENG) fe ih, | 2ie. 1s. 
SUT. Ot 2) re 288° F. 
OU) Ge Ol. Sh ay eeee eae ee Zoe We. 
ZO. C10! 2 274° F. 
0 fc Ci ¢ 290° F. 
UCC (1. 2 (en ie 
OS Cec 3 sce 15 
1200 Wool ee joo «|OF 
atone CC in 98.5% 
N@SIGIGG. Coos oe 1.0% 
LOS? aes 0.5% 


Respectfully submitted, 


PAG LAcbORATORIES, ING. 
nye we Pletie tune 
leech 


This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it is addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connection with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 
due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


(endorsed): No. 34905BE Adm. Std. Ol Co. vs. 
U.S.A. Lib. Exhibit No. 3. Filed Jan. 30, 1945. Ed- 
maid i. Smuth, Clerk: by Rly &. W:, Deputy Clerk. 
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{(LIBELANT'S EXHIBIT NO. 4} 


CERTIFICATE 
Bonded and Authorized Members Of: 
¥ American Wood Preservers Ass'n 
New York Produce Exchange Amcrican Council Of Commercial 
\merican Bureau of Shipping Laboratories 
U.S. Treasury Department Pacific N. W. Section Of The American 
Limited Keferce Chemist Ass'n Of Cereal Chemists 
American Oil Chemists Society Assoc. Of Consulting Chemists 
And Chemical Engineers, Inc. 
Laboratories: American Society For Testing Materials 
Seattle, Wash. Am. Inst. Mining & Metallurgical Engrs. 
Vancouver, B.C. Amer. Institute Of Chemical Engineers 
American Institute Of Chemists 
Representatives : American Chemical Society 
Tacoma, Wash. National Safety Council 
Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. Cable Address “Laux” 
Aberdeen, Wash. Established 1908 


VEUCKS LABORATOR Ss, XC 


Analytical and Consulting 
Chemists e Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 
April 26, 1943 
Report No. 82684-A 
Standard Oil Company of California 
Point Wells, Washington 
Gentlemen : 
We hereby certify that we have tested the sample of 
DIESEL FUEL. GIL 
submitted to us by you, and we have to report as follows: 
Marked: Diesel Fuel Oil Tank 8 
Hash Point (Closed Cup)......lashes at room temperature 
(70° .) 
Respectfully submitted, 
LAUCKS LABORATORIES, INC. 


by L L Hefferline 
Le sim 
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This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it is addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connection with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 
due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


[Endorsed]: No. 3490-BH Adm. Std. Oil Co. vs. 
U.S.A. Lib. Exhibit No. 4. Filed Jan. 30, 1945. Ed- 
mund L. Smith, Clerk; by M. E. W., Deputy Clerk. 
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CERTIFICATE 
Bonded and Authorized Members Of: 
By American Wood Preservers Ass’n 
New York Produce Exchange American Council Of Commercial 
American Bureau of Shipping Laboratories 
U. S. Treasury Department Pacific N. W. Section Of The American 
Limited Referee Chemist Ass'n Of Cereal Chemists 
American Oi] Chemists Society Assoc. Of Consulting Chemists 
And Chemical Engineers, Inc. 
Laboratories : American Society For Testing Materials 
Seattle, Wash. Am. Inst. Mining & Metallurgical Engrs. 
Vancouver, B. C. Amer. Institute Of Chemical Engineers 
American Institute Of Chemists 
Representatives : American Chemical Society 
Tacoma, Wash. National Safety Qouncil 
Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. Cable Address “Laux” 
Aberdeen, Wash. Established 1908 


LACS LABORATORIES, INC. 
Analytical and Consulting 
Chemists e Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 
April 26, 1943 
Report No. 82684-B 
Standard Oil Company of California 
Point Wells, Washington 
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Gentlemen : 
We hereby certify that we have tested the sample of 
GASOLINE 
submitted to us by you, and we have to report as follows: 
Marked: Stnd. Gas Tank 62 


Distillation: 


li | 102° F. 
SMSC Oe ee. oe 0. Sieh ce esos 156° F. 
lO MGG octit sale eememwexesveene..c... 15a° F. 
UE SG) en 180° F. 
IER O), Sh er 208° F. 
ea, “on 'B. 
Once Ole MM 2 ices. 28O° FF. 
© JRC eo) Fo. ee 278° F. 
JA) Be a 299° F., 
OD COCO UME... 22s. oo dekeleeeceseensdeccom 330° FF. 
EC NORM gen eco sca censcsccceneneees 374° F. 
BS CC Off BW. ...cice...e.ccccoesecceecceeeee 392° OF. 
OC Cok Om ME. coteaore.. uae) ee 410° F. 
SP Mec Ole BM... cc cwecleeececce cel. 428° F. 
20 TC ORG dike na... cma ee 460° F. 
Y2 iC, Olle Ql ccc. cece 50° F. 
Sova a WE" Be... eee 2:0 
re OW an Wy ee... ee 7 .O 
7a ame la oe eee 12.0 
Vs, OY at TAer ee... cae... 2. 19.0 
7) Gn af 19S ee... ee. 25 0 
7a Ol wit 202” GSS ee ee, Sg 
Bee Gt at wh WE oes. ce 39.5 
Om ait ae” Be ee. 46.0 


Maem al 260° Fo. one 55.0 
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Vw lg ol ere 64.0 
Vi AO 0. Ce ae 72.0 
VioR A 6) | 17S 
Standard Oil Co. of Calif. -2- Report No. 82684-B 
Sfmt! 2) 30). 81.5 
Comommatmrmer To... 84.0 
GeO! | 92.0% 
ec 7.0% 
WSS casa ee 1.0% 


Respectfully submitted, 
PewICKS LABORATORIES; INC. 


iy I LE tetrerline 
Lio :jm 
This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it is addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connectron with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 


due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


[Endorsed]: No. 3490-BH Adm. Std. Oil Co. vs. 
WS. A. Lib xiibittNo. 5. Filed Jan. 30, 1945. Kd- 
mund L. Smith, Clerk; by M. E. W., Deputy Clerk. 


Q. By Mr. Hall: I show you documents which have 
now been marked Libelant’s Exhibits 2, 3. 4, and 5, and 
ask you if those are the reports which came to you from 
Laucks Laboratories with respect to these samples taken 
from the vessel’s tanks, the sample taken from tank 62, 
and the sample taken from shore tank 8. 


A. That is correct. 
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Q. Now, with reference to the document which 1s 
marked Libelant’s Exhibit 2, where was the oil taken 
from which is referred to in that report? 


A. Tt was taken from the ship's tanks, 5 port, 5 center 
and 5 starboard tank, 6 port and 6 center, 7 port, 7 center 
and 7 starboard tanks of diesel. 

Q. Does that report show a merchantable or an un- 


merchantable product ? 

A. It shows a merchantable product. 

QO. Now. I show you the document which is marked 
Libelant’s Exhibit 3, and ask you where the fluid was 
taken [26] from which is the subject of that report? 

A. That was taken from the gasoline tanks of the 
bear “That is 2, 3*and& 

©. Is that in other words a combination sample from 
the gasoline tanks 2, 3 and 4? 

A. Yes. We call it a composite sample. They are 
all poured together and taken in one test. 

(). Can you tell us why you didn’t have a separate 
report with respect to separate samples from the vessel’s 
tanks 2, 3 and 4. 

A. To speed up the tests was the main reason. 

©. Now. where was the fluid taken from which is the 
subject of the report which is marked Libelant’s Ex- 
hibit 4? 

A. That was drawn from tank No. 8, diesel fuel tank. 

(). First, let me ask you. does the report which is 
marked Libelant’s Exhibit 3 show a merchantable or un- 
merchantable product ? 


A. That is a merchantable product. 
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Q. Does the report which is marked Libelant’s Exhibit 
4 show a merchandable or unmerchantable product? 

A. Unmerchantable. 

The Court: What type does that refer to? 

Q. By Mr. Hall: Where was the fluid taken from 
that is illustrated in Libelant’s Exhibit 4? 

A: From tamil 8. 


©. This is diesel? [27] A. Diesel fuel. 
Mr. Mack: That was the shore tank? 
The Witness: Yes. 


QO. By Mr. Hall: Where was the fluid taken from 
which is the subject of the report which is marked 
Libelant’s Exhibit 5? A. From tak 62. 


Q. Does that show a merchantable or unmerchantable 
product? A. Unmerchantable product. 

QO. And by “unmerchantable” you mean a contamin- 
ated product? me. ie. 


©. Now, were these telephone messages you got from 
Laucks Laboratories on the morning of April 24 the same 
in substance as these written reports later shown you? 

A. Yes, they were. 

©. Now, was the receipt of that telephone advice from 
Laucks Laboratories the first intimation or first knowl- 
edge you had had that the diesel shore tank 8 was 
contaminated ? A. It was. 

M. I think you said already that none of the samples 
of diesel taken at the dock headers had indicated by smell 
any contamination with gasoline. Is that correct? 

A. That is right. 

O. Now. the log of the vessel states that on April 
[28] 24, 1943, they finished discharging all diesel oil at 
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6:10 in the evening. Does that conform to your recol- 
lection? A. It does. 

Q. Did they then start to pump the gasoline out of 
the vessel? 

A. They did. Not right away, it was a couple of 
hours which elapsed before they started the gasoline. 

QO. Now, when they started to run the gasoline out of 
the vessel, did they first run it into shore tank 62? 

A. They started to pump again to shore tank 62. 

QM. Now. will you tell us what procedure they followed 
in running that gasoline out of the vessel in seeing that 
each tank was clear before they changed to another shore 
tank? 

A. When they started to pump the gasoline by itself, 
it was still off color, so they decided to try each tank 
and see how long before it cleared up, and they started to 
pump the bottoms off each tank until they were cleared. 
Tank 2 on the vessel was a little longer clearing up. It 
took about a half hour, showing there was diesel oi] on the 
bottom of the tank. 

(©). These tanks in the vessel are run crosswise of the 
vessel, are they not? A. “es 

(). And there is a port, a starboard and a center tank 
on each of those crosswise sections. Is that correct? [29] 

Pe «Yes. 

©. Now, the gasoline on the vessel was in tanks 2, 
3 and 4? A. 2, 3,4 amd 9. 

©. However. up to the time we are talking about now, 


there hadn't been anything discharged out of tank 9? 
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A. That is right. 

©. Now, then, in running out the gasoline separately, 
did they run it first out of tank 4? 

A. It was out of tank 4. 

©. Were samples taken at the dock headers frequently 
as that was run? ma. Yes 

©. Now, did the samples taken at the dock headers 
clear up so that a point was reached where the gasoline 
coming out of tank 4 was clear? hy Weer 


©. Did they switch and take the gasoline out of some 


other tank? omeeecs,) Dey ctarted tank) 3: 
©. Did they do the same thing there? re es. 
QO. Pumped out of that until the gasoline showed 
clear? @e Thatisaight. 


Q. Did they then go to another tank? 

me They*went to tank 2. [30] 

QO. Did they pump that until the gasoline showed 
clear ? f “Whey did. 

Q. Now, your information as to what tanks they were 
pumping from, of course, came from information people 
on the vessel gave you, did it? 

A. Yes. that is right. 

QO. While they were clearing these three tanks, was 
the gasoline being run into shore tank 62? 

A. It was. 

©. Allright. Now, when the product in each of those 
tanks was running clear. was there a shift made to another 


shore tank? 
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A. Yes. As soon as it cleared up, we shifted over to 
tank 61. Tank 62 was then closed. 

(). The suction lines that take the fluid out of the 
ship’s tank are on the bottom of the tank, are they not? 

A. That is correct. 

QO. Now, the log of the vessel shows that on April 
25, 1943, they finished discharging all gasoline at 5:10 
in the morning. I[s that about your recollection? 

A. That is right. 

©. Now, after the entire cargo was discharged from 
the vessel, were any further samples taken from shore 
tanks 41 and 61? 

A. Yes; we took samples from tanks 41 and 61. 


©. Did you take another sample out of tank 8? [31] 

A. We did. 

©. Were those samples sent to Laucks Laboratories 
for testing? A They were. 


©. Did you subsequently receive reports from Laucks 


Laboratories as to those tests? A. We did. 


Mr. Hall: f¢ ask that these sheets be marked as 


Libelant’s Exhibits next in order. 
The Court: Any objection? 
Mr. Mack: No objection. 
The Court: They may be admitted. 


(The documents referred to were marked as Libelant’s 


Exhibits Nos. 6 and 7, and were received in evidence. ) 
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CERTIFICATE 


Bonded and Authorized Members Of: 
By 
New York Produce Exchange 


American Bureau of Shipping 


American Wood Preservers Ass’n 


Amcrican Council Of Commercial 


Laboratories 
U.S. Treasury Department Pacific N. W. Section Of The American 
Limited Referee Chemist Ass'n Of Cereal Chemists 


American Oil Chemists Saciety Assoc. Of Consulting Chemists 


And Chemical Engineers, Inc. 
American Society For Testing Materials 
Am. Inst. Mining & Metallurgical Engrs. 
Amer. Institute Of Chemical Engineers 

American Institute Of Chemists 
American Chemical Society 
National Safety Oouncil 


Laboratories : 
Seattle, Wash. 
Vancouver, B. C. 


Representatives : 
Tacoma, Wash. 
Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. 
Aberdeen, Wash. 


Cable Address “Laux” 
Established 1908 


Paeiees LABORATORIES, INC. 
Analytical and Consulting 
Chemists e Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 


April 26, 1943 


Report No. 82680 
Standard Oil Company of California 


Point Wells, Washington 
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Gentlemen : 
We hereby certify that we have tested the sample of 
DIESSL PURNACE OLL 
submitted to us by you, and we have to report as follows: 
Marked: A—Diesel Furnace Oil Tank #41 
B—Dhiesel Furnace Oil Tank #8 
A B 
Flash Point ( Pensky-Martin)..160° I*. Flashes at room 
temperature 
(Lo tee 
Respectfully submitted. 


LAUCKS LABORATORIES, INC. 
By L L Hefferline 


LEH = yan 


This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it is addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connection with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 
due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


| Endorsed]: No. 3490-BH Adm. Std. Oil Co. vs. 
U.S. A. Lib. Exhibit No. 6. Filed Jan. 30, 1945. Ed- 
fmgmd £.. Smith, Clerk: by M. E. W. Deputy Clérk. 
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CERTIFICATE 
Bonded and .\uthorized Members Of : 
By American Wood Preservers Ass’n 
New York Produce Exchange American Council Of Commercial 
American Bureau of Shipping Laboratories 
U.S. Treasury Department Pacific N. W. Section Of The American 
Limited Referee Chemist Ass’n Of Cereal Chemists 
American Oil Chemists Socicty Assoc. Of Consulting Chemists 
And Chemical Engineers, Inc. 
Laboratories : American Society For Testing Materials 
Seattle, Wash. Am. Inst. Mining & Metallurgical Engrs. 
Vancouver, B.C. Amer. Institute Of Chemical Engineers 
American Institute Of Chemists 
Representatives : American Chemical Society 
Tacoma, Wash. National Safety Oouncil 
Portland, Ore. 
Astoria, Ore. 
Spokane, Wash. Cable Address “Laux” 
Aberdeen, Wash. Established 1908 


PweSelabBORAPORIES, INC. 
Analytical and Consulting 
Chemists e Assayers 
Spectrographers 
Metallurgists 
Engineers 
Samplers e Inspectors 
911 Western Ave. Seattle 
April 30, 1943 
Report No. 82760-A 
Standard Oil Company of California 
Point Wells, Washington 
Gentlemen: 
We hereby certify that we have tested the sample of 
GASOMEINE 
submitted to us by you, and we have to report as follows: 
Marked: 4/26/43, Stnd. Gas Egg Harbor 


Tank #61 
Distillation: 
IDO) wed 105° se 
3) CGO) eee ee Loo 
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ihc. 150° F. 
ZO 6C.OfK* Bitte 2... 180° F. 
Ueno 208° F. 
J Zao, ¥. 
UR) Pe ee re 245° F. 
GO) Gn OUR ae irae eoeseccneess Zou FF. 
TNO) QW oh oie Se cctecaceees Lav” &. 
DU GC” CW ONE oo occ. ncceccccbeesee ees ccceneee 295° F. 
i) GCC eee ee. - cto... 319° F. 
O5 seen Wis. .......06.-.0..0 eee... 347° F. 
cl Co. | 30° ¥ 
Fa OO Bl TA OO wedi veececsss nese 


* WwW 
rT @ 


fe On at Ne ee ee oe 15 
Tawowt Be QRZ? Te... cemwase see- aoe 31.5 
Ta OM ae Wore ee. a. 57.5 
oi On at SUZ es... ... ee 83.0 
“a Ot at @O7” He eo. 95.0 
PRECO WOME pe oo: ome so oedeeceed ene aces 97.5% 
IRCSICW#e .....1.:..9meeee eeu 1.5% 
OSG. .......c0. a... ee ee 1.0% 


Respectfully submitted, 


LAUCKS LABORATORIES, WC 
By L 1. bietieriure 
LICH smh 


This report is submitted for the exclusive use of the person, partnership, 
or corporation to whom it 1s addressed, and neither the report nor the 
name of these laboratories nor of any members of its staff, may be used 
in connection with the advertising or sale of any product or process without 
written authorization. This company accepts no responsibility except for the 
due performance of inspection and/or analysis in good faith and according 
to the rules of the trade and of science. 


jpendersed|]: No. 3490-BH Adim Std Oil’ Co: ¥e. 
U. 5.04. tab. exhibit No. 7. Filet) Jam. 30, 1945; Bade 
mund L. Smith, Clerk; by M. £. W., Deputy Clerk. 
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©. By Mr. Hall: I show you a document which has 
been marked Libelant’s Exhibit 6 and ask you where the 
fluid came from which ts the subject of that report. 

A. Diesel tank 41 and diesel tank 8. 

QO. What does that report show with respect to the 
diesel from tank 41? Was it a merchantable or un- 
merchantable product? 

A. 41 was a merchantable product. 

Q. With respect to the diesel from shore tank 8, what 


was that? A. Unmerchantable. 
Q. And by unmerchantable, you mean contaminated? 
1 | i eee: 


©. Where was the fluid there taken from that is the 
subject of the report which is marked Libelant’s Exhibit 


ats &. What Gas taken from tank*6l. 
Q. Does that show a merchantable or unmerchantable 
product ? A. A merchantable product. 


QM. In April of 1943 were there any facilities at Point 
Wells for reprocessing contaminated petroleum products? 

A. None whatever. 

The Court: Haven’t you gentlemen stipulated as to 
the means of arriving at damages, if any? In other 
words, the necessity of bringing the product back to EI 
Segundo for reconditioning? 

Mr. Hall: We have stipulated that witnesses would 
testify, yes, your Honor, as to the damages, based upon 
the theory that we are entitled to damages not only for 
what came out of the vessel, but for that residue in the 
tanks which was contaminated. 

The Court: J! understand that. JT was wondering if it 
was going to be necessary to bring in evidence to the effect 
that it was necessary to bring this contaminated oil back 
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to E] Segundo for refinement, on whether it had a mar- 
ketable value in that condition at Fort Wells, or whether 
there were other facilities for such refinement. 

Mr. Mack: I think he has covered it already, your 
[33] Honor. I am sure the situation is that they had no 
facilities up there whatever for refining. 

The Court: Then the contaminated products would 
not have a marketable value. I think that should be 
established, in other words. whether the contaminated 
product had a marketable value at Point Wells. 

Mr. Mack: Perhaps Mr. Kilbourn can establish that. 


The Court: Would those contaminated products have 
any marketable value in their commingled condition? 


The Witness: No, sir. They would have none at all. 


The Court: Can you tell me how many barrels of 
merchantable product was removed from the vessel? 


The Witness: I cant without the records. 


Mr. Hall: May I have the court’s question and the 
answer read? 


(The record was read.) 


The Court: The thought I have in mind, counsel, is 
that there is perhaps going to be some argument between 
you as to whether or not you are entitled to recover for 
the portion in the tanks contaminated, and I would like 
to bring out the segregations in order that the facts may 
be clear. so that when this case eventually goes to the 
Circuit Court, they will be able to finally settle it without 
sending it back for a retrial on some issues. 

Mr. Hall: Yes, sir. I will see that you are furnished 
with those figures. The amendment to the libel that I 
put in [34] this morning of course gives a part of those. 
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That, plus the stipulation which | will later read, I believe, 
will complete the set of figures. 


QO. By Mr. Hall: When you saw that discolored 
sample that was taken about 4:30 in the afternoon of the 
first day, did you come to the conclusion at once that diesel 
had gotten into the gasoline? A. Weedil) 

©. And that was indicated by the color and the smell, 
was it? 

A. The color and the smell both. There was a very 
decided smell of diesel oil. 

The Court: The gasoline got into the diesel, too. 
didn’t it? 

he Witness! lt did, yes. 

rir, Tell: “What is all. 


Cross-Examination 
By Mr. Mack: 


©. Mr. Kilbourn. referring again now to Libelant’s 
Exhibit 1 for a minute. Referring to the layout up there 
at Point Wells, is my understanding correct that from the 
time diesel or gasoline from the vessel started into your 
risers, from that time on, you had sole charge and control 
of the respective products? 

A. We had from the shore tank, from the dock on, 
yes. 

©. That was what I meant. [35] A. Y@, 

©. Now, as I understand it. you furnished the gasoline 
hose and the diesel hose that attached to the lines on the 
vessel ? A. We did, that is right. 

©. And then the two discharging hoses, as they are 
sometimes called, attached to the lines on the vessel which 
were 50 feet long. Is that right? By © Sis 


108 United States of America vs. 
(Testimony of Fred R. Kilbourn) 


Q. Which were attached to the risers on the dock? 

A. That is right. 

(). Then the risers on the dock carried the respective 
products whereever you routed them. Is that right? 

A. They followed the pipe line through the tank, and 
the routing in the tanks was done in the valves of the 
respective tanks. 

The Court: But you routed the gasoline at these 
risers, I believe you call them? 

The Witness: Yes, risers. 

The Court: And then you, from that time on, routed 
to the various tanks? 

The Witness: That is right, ‘yes. 

©. By Mr. Mack: Putting it another way, Mr. 
Kaulbourn, from the minute the gasoline and the diesel went 
into the discharging hose, the ship, from that time on, 
had nothing whatever to do with where those products 
went, did it? [36] A. No, that is right. 

Q. Now, at any time during the discharging operation, 
did you tell the ship or any of its crew or operators where 
you were putting these respective products? 

A. Wo. 

(). In other words. to use a familiar phrase of the 
street, it was strictly your own business where you put 
fem. Isnt that right? Bo Bgee 

(). Now, is there any kind of a device or contraption 
at the Point Wells plant called a ‘‘manifold’’? 

™. There i yes. 

QO. Where would that be? 

A. In the pump house. 

QM. Where is the pump house? 

A. It is located right here between the boiler room 
and tank three and four. 
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Q. It is right on the map where the words “block 
valve” in red ink appear, right in that vicinity? 

Aa Yeu 

Q. In moving the products from the ship after they 
came into your lines, around in your yard there, was a 
pump necessary? A. No, no pump was necessary 

Q. What carried the products to their ultimate 
destination in your storage facilities? [37] 

@ The pimp from the ship. 

QO. Now, with respect to the gasoline, I understand 
the gasoline lines are marked in red on this Exhibit 
No. 1? in. ae eS: 

Q. And with respect to the particuuar discharging 
operations of the Egg Harbor in April of 1943, which 
dock riser was used for the gasoline? 

A. The dock riser right adjacent to the diesel oil, 
probably. oh, eight or ten feet apart. 

Ge Let me draw a line out from that in pencil and 
mark that “G.” That is the dock riser that you used 
for the gasoline on that occasion? Is that right? 

ay Wes. 

©. Now, would you just show me there where the 
gasoline would come, what course it would follow? 

A. The gasoline would travel along here, along this 
line here. out here, around the dock here, and this tank, 
this valve being open. 

©. You have just drawn the course on the Exhibit 1 
mem the dock riser “G” along to the left side @t the 
paper to the first red line, and along that red line to the 
point marked “valve’’ and then to the right and up to 
tank 62° ae es: 
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©. This first joint here, Mr. Kilbourn, from “G” to 
the left of the diagram where the one red line goes up to 
the top of the page, are there any valves or anything to 
force the [38] gasoline up that line? 

A. No valves, no. 

(). Is that blocked off somehow? 

A. WM as @, tée: 

©. All right. Now, when we get up to the line 
running toward the top of the paper to where there is a 
notation marked “valve,” what are those things called 
valves there? 

A. There is a valve on the 16-inch line, and on the 
10-inch line. They are merely control valves when 
pumping is done from the shore tanks. 

©. Is one of those valves necessary to prevent back- 
ite gp over to tlre left here: 

A. That is right, ves. That can be wsed for that. 
This valve is very seldom used, if ever. It is just am 
case of an emergency or when something breaks where 
you shut that valve off. 

May | explain the routine of pumping? 

Q. Yes: 

A. This part here is shut off and we are pumping out 
to the dock. 

Mr. Hall: Pardon me, counsel. The witness, im his 
last answer. referred to the red lines running on the chart 
to the left of what is called the lunch room and the office. 

The Court: IT think we will take a 5-minute recess. 


(Short recess. ) 
The Court: Proceed. gentlemen. [39] 
Mr. Mack: May [ have the last question and answer 


read? 
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(The record was read. ) 

©. By Mr. Mack: Mr. Kilbourn, two facilities 
there at Point Wells, or tanks 61 and 62, as I understand 
it, are the only tanks used for storage of gasoline? 

A. Of Standard gasoline. 

QO. Of Standard gasoline? An «Ves 

Q. Incidentally, what was the capacity of those tanks, 
or what is the capacity? 

A. They are around about 135,000 barrels each. 

Q. Now, to get back to the diagram again, perhaps it 
would be clearer if I just took a pencil and traced lightly 
in the general vicinity of the pipe line that carried the 
gasoline. 

Mie Coumt: ts clear. counsel. 

Mr. Whack: “alright, if it is clear, your Aner. 

@he Court: tle has made it clear. The only things 
I am interested in are these other red lines that are sup- 
posed to carry gasoline. In other words, as I understand 
it, there 1s a valve here, and over here to the pump house, 
and as J understand it, they use the pump house when 
they are loading oil. 

aie Witness: Yes. 

The Court: Now, this other red line that shows on 
the left of the page towards the pump house? 

Phe Witness: That leads to another one on the 
dock. [40] There are two lines. This 1s a 10-inch line. 
nis isea \6-inch lines This is the one we tried to pump 
into because there is less pressure. The larger line will 
take more gasoline. You can pump it through this 
header, through there, and go around just as well, but it 
is a smaller line in here and naturally retards the ship’s 
pumping. 
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©. By Mr. Mack: Is my understanding correct, Mr. 
Kilbourn, that in this particular operation the pump house 
on shore was not involved in any way? 

A. It was not involved in any way except that the 
gasoline—it was not used in pumping. This line is open 
here. These valves are all shut on the dock here. Both 
of these lines are open all the time. 

QO. Well, we will mark one ““V” and the other one 
“el 

Then, as I understand you, Mr. Kilbourn, so far as the 
gasoline was concerned only, it went in the course indi- 
cated from dock riser ““G” along to the first joint, then 
up to the center of the page and around to the right and 
into tank 62? ae i 

©. Now. you mentioned that in tank 62, before any 
discharge from the Egg Harbor was commenced, there 
were 11,339 barrels of Standard gasoline. Is that right? 

A, Wes. 

(). How was that figured? 

A. Well, do you mean how they arrived at that? 

©. Yes. [41] 

A. We gauge those tanks prior to the ship’s pumping. 

QO. In other words, are the tanks calibrated so that 
according to a certain depth there are so many barrels in 
the tanks? 

A. The tanks themselves are not calibrated. There 
is a sheet that shows the number of barrels there are per 
inch or foot or whatever you have. The measuring 1s 
done by an automatic tape. It is in front of you at all 


times. 
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Q. Do you have the original reading here in court 
or down at Los Angeles for the 11,339 barrels? 

A. We have. 

Q. Could you show it to me, or your figures on that? 

a. the sristthat 171 there, Mr. Hall’ THai‘s 
tank 8. This is tank 62. It is four feet six and fifteen- 
sixteenths less eight and seven-sixteenths of water. 
473,696 gallons. 

©. Now, this sheet, as I understand it, over at the 
left it says “On hand at close,’ and then underneath it 
says “or before commencing business April 24, 1943.” 

A. The pumping was done April 23rd. TI can explain 
that. We have a gauger and the gauge book is here. 
He goes around and puts it in his book. We do our 
gauging at 5:00 o’clock in the morning. He goes down 
and does his gauging at 5:00 o’clock in the morning. We 
want to get the reports in the office by 1:00 or 2:00 
o'clock. We have some 6l-odd tanks to do, and it takes 
him that long. [42] 

Now, the twenty-third gauge was made at 5:00 o’clock 
in the morning. When the Ege Harbor came in, we 
naturally gauged the tanks for the Egg Harbor at 1:00 
o'clock or whatever time that we started pumping. So, 
we use that gauge on that tank 8 and 61 until that boat 
leaves our dock. It may be there two or three days, and 
during that time we have no gauge except the original 
gauge, so we naturally use that original gauge. 

That gauge was originally made on the 23rd, which was 
the time we made one on the Egg Harbor. There was 
no other chance. so we used that last gauge. That was 
the Ege Harbor’s gauge on the 23rd and it appears on 
the 24th sheet as on the work sheet. You will probably 
find the same gauge on the 25th. 
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Q. In other words, this gauge of 473,696 gallons ap- 
pearing on sheet dated April 24, 1943, is the gauge for 
tank 62 before discharge from the Egg Harbor was 
commenced ? As Tl is right, yes. 

Q. How many gallons in a barrel? 

A. 42 gallons in a barrel. 

Mr. Hall: May I interrupt? 

Mr. Mack: Yés: 

Mr. Hall: May we have the record show that this 
sheet you are referring to shows a temperature of 51 
degrees Fahrenheit whereas you and I, in this lawsuit, 
have always been using a measurement at 60 degrees. [43] 

Mr. Mack: That is right. 

Mr. Hall: So, there has to be that further adjustment. 

Mr. Mack: Yes. 

©. By Mr. Mack: This sheet was taken at a tem- 
perature of 51 degrees? A, Wes 

Q. What difference is there. if any, m the volume of 
gasoline at, say a temperature of 51 degrees ad 60 
degrees with the amount involved here? 

A. Well, the volume would be less at the lower degree 
than at the higher degree. It expands at the higher 
degree. 

©. It expands as the temperature increases? 

a. Yes. 

QM. Now. correspondingly. from the sheet you also 
have in front of you, there appears to be a gauge for 
tank 61°? A: Yes. 

©. Is that gauge for tank 61 as it was before any 
easoline from the Egg Harbor was put into tank 61? 

A. No. That gauge was made at 5:00 o’clock in the 
morning. 
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Q. Isee. 5:00 o’clock in the morning of April 24th? 

A. Yes. 

©. Now, you stated that the gasoline in tank 62, 
11,339 barrels, was merchantable. Is that correct? 

A. Yes, that was merchantable gas. We were using 
that gas right along. [44] 

QO. Were you selling it to customers? 

A. Yes, to customers and delivering out of that tank. 


QO. Now, likewise, Mr. Kilbourn, with respect to the 
diesel oil, I believe you stated there were 2,376 barrels 
in tank 8 before discharging from the Egg Harbor com- 
menced ? oe et is right. 

©. Do you have the gauge record on that? 

A. Yes, it is the same date, the work sheet. We 
have fuel oil and gas oil on a different sheet. It is one 
foct eleven-sixteenths less one and three-eighths inches 
water. 

QM. You are pointing to another sheet, which is the 
daily bulk stock record, dated April 24, 1943. Is that 
right? A. Wes. 

Q. And you are pointing to the figure 99,459 gallons. 
Is that right? ie «= Y 65s 

Q. Translated into barrels, that is 2,376 barrels? 

Ae Yeésp aki Si degrees. 

CY That % at 51 deprees? 

A. That is right. 

©. That measurement was likewise made before the 
Egg Harbor commenced discharging diesel oil. Is that 
correct? A. Yes: 

Q. That was likewise merchantable, was it not? 

A. Yes. merchantable product. 
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Q. Had you been selling out of that tank number 8? 
[45] A. We had, yes. 

QO. Now. the gauge figures that you have mentioned 
here, were the Standard Oil Company’s alone, were 


they not? A. They were, yes. 
QO. The ship had nothing whatever to do with the 
taking of any of those figures? A. No: 


©. Now, Mr. Kilbourn, when this discharge of 
gasoline commenced from the Egg Harbor on April 23rd 
around 1:45 in the afternoon, was a sample taken by 
Standard Oil at your riser? A. It was, yes. 

©. And what did that sample show? 

A. The sample showed it had very good color and 
there was no sign of any diesel contamination at all in 
there. 

©. In other words, so far as you could tell at that 
time, it was merchantable gasoline? 

A. Yes, clear gasoline. 

©. Then, about a half hour later or so, as I under- 
stand it. they started pumping diesel oil? 

A. That is right. 

©. Now. when they started pumping diesel o1l about a 
half hour later, did you take a sample from your bleeder 
or riser? 

A. I did not. The gauger took the sample as soon as 
we started pumping to be sure it was diesel oil coming 
through [46] that line. 

©. And so far as could be told at that time it showed 
the diesel oi! to be all right? 

A. It looked fine and dandy. 

Q. Now, if we stay on gasoline for a little while, was 
another sample taken from your bleeder or riser after the 
sample at 1:45? A. It was. 
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When was that? 
Oh, approximately about an hour later. 
About an hour later? A; ies 
What did that sample show? 
It was all right. It was apparently very good. 
So, up to that point, your records show the gasoline 
coming out of the boat was all right? 

m. [t xwas aliegicht. 

QO. Now, was another sample taken from the bleeder 
or riser by your people after that one? 

A. Yes. There was another taken about 3:00 o’clock 
or 3:30. It was 3:00 o'clock, I believe. 

©. What did that show? 

A. It showed very good. It was a good color gas. 

©) S06, tpeto that point at 3:00 o’clock or 3:30) your 
test showed the gasoline coming off the boat was all 
right ? Pee ec, (47) 

©. Now, up to that point, did you have any check or 


O FOO So 


measurement of gasoline that had come off the Egg 
Harbor in good shape? 

A. Up to the second or third test? 

re at oO OU. 

A. No. We had no accurate test. The gauger goes 
out to these tanks and looks to see that there is no break 
in the line. He looks at the automatic gauge, and of 
course it is bouncing up and down from the pulsation of 
the pumps. That is the only test. There was no definite 
quantity that can be shown how much its in there. It is 
just a precaution to show that the tank isn’t pumped over. 

©. At Point Wells, did you have any meter on the 
hose as the gasoline came off, any gallonage or barrelage? 

A. No, there was nothing of that kind. 
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Q. So that up to the time of 3:30 in the afternoon 
at least, you had no test made or any measurement taken 
to show how much clear gasoline had come off the ship? 

m. Do. 


©. When was it that the first test you made showed 
the gasoline was off? 

A. A little after 4:00. about 4:20, I believe. It was 
between 4:00 and 4:20. About 4:20, I think it was. 


©. Then, on the gasoline, your gauger, I believe Mr. 
Lonsdale— A. Mr. Lonsdale. [48] 


©. Mr. Lonsdale informed you that the test on the 
gasoline was off about 4:20 in the afternoon of the 23rd? 

A. That was Mr. Knudson, not Lonsdale. Titey 
change gaugers about a quarter to 4:00. 


@. I see. It was at that time. as I ufiderstand “ig 
that you then told the vessel to stop discharging ? 

A. What is mont. 

©. And discharging was immediately stopped on both 
products. Is that right? 

A. On both products, yes. 


©. Now, how long was it before any discharging 
operation was again commenced from the vessel? 

A. Well, I would say around about, oh, maybe 6:00 
or 7:00 o'clock. It was between 6:00 and 7:00 o’clock 
some time, 


©. Were you there the whole time? 
A. 1 was, yes 


©. When discharging was commenced again, was it 
of one product or both? 

A. No. They started both pumps up again, started 
both diesel and the gas. 
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QO. Now, was a sample taken by you or somebody 
under your supervision as pumping was resumed from 
the*vessel’ A. Yes, it was. 

©. With respect to the gasoline, what did that show, 
if anything? 

A. That showed a dark contaminated color. [49] 

©. Is my understanding correct that within a few 
minutes after that time, say 15 minutes or so, discharging 
of both products was again stopped? A. Wt spas: 

Q. Then, discharging of one product at a time was 
commenced. Is that right? Was it some time later? 

A. Yes. A few hours later we started on the diesel 
oil, the pumping alone. 

©. And then diesel was continued until approximately 
6:00 o'clock the following morning? 

A. That is right, 6:00 o’clock the following evening. 

O. 6:00 o’clock the following evening? 

A. Yes. It was between 4:00 o’clock and 6:00 
o'clock, I believe. It was the following p. m. 

O. Now, at any time during any of those tests on 
gasoline that we have been talking about, was there a 
representative of the United States or of the vessel 
present ? 

A Yes. I showed Mr. Stevens and Mr. Hicks at the 
time they came out there. | showed him when_ they 
started the second pumping. the off color of that gasoline. 

The Court: Wouldn’t the second mate be representa- 
tive of everybody in the absence of the first mate and 
the captain? 

Mr. Mack: Yes, but I don’t believe anybody else was 
shown— 


120 United States of America vs. 


(Testimony of Fred R. Kilbourn) 


©. By Mr. Mack: Was the second mate shown any 
samples ° 

A. I couldn't say. He may have been told. Ther 
was [50] quite a bit of excitement around there and 
everybody knew about it. 1 forget whether the officer 
on board came and looked at it or not. 

©. Generally speaking, Mr. Kilbourn, you had charge 
of the situation on shore and the vessel's crew most 


usually stayed on the vessel. Is that right? 
A Yes. 


©. Now, if we can go back to the diesel for a 
moment, the diesel was started about a half hour after 
the gasoline, wasn’t it? 


The Court: You have asked and answered that ques- 
tion before, counsel. 


Mr. Mack: All right. 

©. By Mr. Mack: The samples taken of the diesel 
were taken in a similar manner to the gasoline samples? 

&. They Were) yes 

QO. About every hour? A. Yes 


QO. \ere the samples of the diesel taken every hour 
after pumping of the diesel alone was being done? 

a "XLS. 

©. Who took those samples? A. The gatager. 

©. Would that be Mr. Kundson or Mr. Lonsale? 

A. Either Mr. Knudson or Mr. Lonsdale. Mfr. 
Lonsdale relieved Mr. Knudson after the eight-hour shift 
was up. They [51] switched off and on on a long 
pumping. 

Q. Now. when was it that you first learned, if you 
did, that there was something wrong with the diesel? 
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A. Oh, it was the following 24th along, I would say, 
oh, between 11:00 o’clock and 1:00 o’clock in the after- 
noon. It was the middle of the afternoon. 

Q. That was when you received a telephone report 
from Loucks Laboratories? a. es 

@. You estimate that anywhere from 11:00 o’clock 
until 1:00 o’clock? 

A. Around there some time. It was the middle of 
the day. 

©. Now, when you received that report from Loucks 
Laboratories, did you do anything about the diesel, so 
far as pouring it into any other tanks is concerned? 
A. No. We were pumping tank 41 at that time and 
we just kept on pumping. We didn’t change over at all. 

The Court: You mean after you found out that the 
diesel in the tanks was contaminated, you continued to 
pump diesel? 

The Witness: In tank 8, we finished pumping, and 
pumped tank 41 which was practically only a couple of 
hours pumping on 41 at the time. 

The Court: And you continued to pump into this 
same tank? 

Whe Witness: Yes. [52] 

QO. By Mr. Mack: What is the capacity of tank 41? 

mm « think that is a 53,000-barre! tank. 

©. Now, let us see if I am right on this. Did you 
commence pumping into tank 8 originally on the diesel, 
or tank 41° A. Tami “e. 

O Tank 8? A. Wes. 

QO. Now, what was the occasion for switching to 
tank 41? 

A. Well. tank 8 wouldn’t hold the whole cargo. It 
was a 37,000-barrel tank and we like to have more than 
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one tank of diesel oil because we can either pump to the 
hills or the trucks and pump to a boat at the same time, 
getting two separate gauges as the boat—I am talking 
about a barge—37,000 or 40,000. 

We can make an accurate gauge on the tanks without 
any withdrawal to the hills. So, as prearranged by the 
gauger and myself, we divided this cargo up and put half 
in tank 8 and half in tank 41. They were both down to 
what we call the pumping bottom. We couldn’t pump 
any more. We figured about 18 feet in either tank. 

I forget what the final division was. There was 18 
feet in one and 19 in the other. So, we continued and 
got about 18 feet in tank 8, and then started pumping 
tank 41. 

We did that so we would have an equal amount in each 
tank to draw from. [53] 

©. Tank 41, did that have any diesel oil in it before 
you started pumping? A. Yes, at diel. 

©. How much did it have in it? 

A. I will have to look at the sheet to see. Tank 41 
had one foot ten inches, 144,236 gallons at 51 degrees. 

©, Mi sl degtees: An Wee 

©. That would be something over 3,000 barrels in 
there: Al Woo 

Mr. Hall: Do you understand, Mr. Mack, that we are 
not making any claims for damages on account of con- 
tamination of either tanks 4+] or 61? 

Mr. Mack: Well, I don’t know, Mr. Hall. 

dhe Court: Your claim covéts 2,676 barrels ih “ank 
8, does it not? 

Mr. Mack: It does cover 3.000-odd barrels in tank 41. 

Mr. Hall: Oh. no. We are not making any claim on 
account of contamination of tank 41 either before the 
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cargo went into it or after. The same is true of the 
gasoline in tank 61. 

Mr. Mack: Tank 61 1s the tank into which the clear 
gasoline was finally placed? 


Mr. Hall: That is right. 

©. By Mr. Mack: Mr. Kilbourn, as I understand it, 
samples were taken from all the vessel’s tanks before 
[54] discharging operations commenced. Is that right? 

ae Mies, 


©. No samples were taken by you or under your 
supervision and direction. Is that right? 


A. No samples were taken under my supervision? 

QO. Yes. 

mm Welle yes, the original samples is a routine check 
made by the gauger, but the second set of samples we 
took, | was out there on deck and told him to take those 
samples because we didn’t have enough, a large enough 
quantity. We had to get a quart can of each, so we took 
the samples over again. 

©. Those samples all showed clear, as I understand 
it? A. The original ones did, yes. 

©. That is what I mean, the original samples showed 
a clear, good product? A. Yes, a good product. 

©. So if my understanding is correct that discharging 
from the vessel was held up until the original samples 
were taken and checked, and you, or one of your repre- 
sentatives, informed the vessel that it was in order to 
commence discharging? 

A, Yes. Oat is the @angéer’s job to se® tat they 
meet his specifications, and then he tells the ship to go 
ahead and start pumping. 
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©. Did anybody from the vessel or any representative 
of the vessel come ashore there and inspect your plant and 
[55] layout? A. Wo. 

©. Now, let us see if I understand the Loucks re- 
ports we have here. | refer first to Libelant’s Mahi Zz, 
which has to do with diesel oil, as I understand it. Is 
that right? As Yee 

©. This sample was taken from tanks 5, 6 and 7 of 
the vessel ? A. Yes, tanks 5, 6 and 7 of the vessel. 

©. Those were individual samples? 

A. Individual samples, yes. 


©. As [I understand it, that shows all that diesel oil 
to be merchantable? A. Ves, 


®. Here is the next report, Libelant’s Exhibit 3), amd 
that has to do with gasoline. Is that right? 

we. WS. 

©. What tanks are those? 

A. Those are tanks 2) 3 and 4. 

©. What do they show? 

A 


That 1s Standard gasoline. Those are merchant- 


©. There aré a number of statements on here. Por 
instance “distillation: boiling point” and then so many 
degrees Fahrenheit. But, translated, it means merchant- 
able. Is that right? 

A. Yes. When you see “end pomt 358." you know 
that [56] is pretty good gasoline. 

Q). Here is Libelant’s Exhibit 4. That shows the 
flash point taken of diesel on tank 8? 


A. That is right, of diesel on tank 8. 
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QO. What does that show as to the merchantability? 


A. It is unsatisfactory as merchantable. 


Q. Why isn’t that merchantable? 


A. Well, it shows that the product flashes at room 
temperature, which is about /0 degrees, showing it was 
contaminated with gasoline. 


©. What is the usual flash point of diesel fuel oil? 


A. Oh, good diesel will run about 170, or perhaps 
me. It runs tp to 170 or 175. Some grades are a 
little higher. You get some at 160 or 170 which is very 
good. 


©. So that a flash point of 70 degrees, in plain lan- 
‘guage, means that it take a lower temperature to ignite 
the product at 70 than it would at 170? 

ie | Y Gs: 


Mr. Hall: May I have the last question and answer 
read? 


(Record read.) 


©. By Mr. Mack: What is the ordinary gas point 
of flash of Standard gasoline? 


A. Oh, it will flash at any temperature below down to 
minus. We don’t use flash on gasoline. We use a dis- 
tillation. 


Q. What tank does Libelant’s Exhibit 5 show on the 
Loucks report? [57] 

A. lWieeeterssto tank 62 of Standard gasolifie. WM is 
an unmerchantable product. It has an end point of 510 
degrees Fahrenheit, which is an indication of diesel being 
in the product. 
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©. Just so we are clear, Libelant’s Exhibit 4 had to 
do with your shore tank No. 8? A. Yes. 

Q. What is this Libelant’s Exhibit No. 6, as long as 
Pe have it heter 

A. Libelant’s Exhibit 6 is a final report after me 
pumping was finished on diesel oil. Jt shows a test on 
tank 41 and tank 8, which is a check test on 8 again. 

©. That shows merchantable, does it? 

A. It does on tank 41, and on tank 8, it definitely 
does not. 
©. It is good on tank 41 and bad on tank 8? 

A. That is right. 

Q. What is this Libelant’s Exhibit 7? 

A. That is the final test on tank 61 after pumping. 

©. What does that show? 

A. That shows merchantable products. 

The Court: IT think we will take our afternoon recess 
at this time. I don’t know how long this is going to last. 
We are going along very slowly. | don’t know whether 
we should have later hours, or if you gentlemen are going 
to speed up. We have been all morning with this one 
witiress to [58] bring out very few facts, aind if that is 
the rate we are going, we will be here all week. 

Mr. Mack: Well. vour Honor, T want to go into these 
things. 

The Court: <All right. We wall take @ recess tml 
1:30. gentlemen. 


(Whereupon, at 12:00 o’clock noon a recess was taken 
until 1:30 o'clock p. m. of the same day.) [59] 
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Los Angeles, California, Tuesday, January 30, 1945. 
1:30 p. m. 


The Court: Proceed, gentlemen. 


FRED R. KILBOURN 


resumed the stand as a witness by and on behalf of the 
libelant and was examined and testified further as follows: 


Cross-Examination 
(continued. ) 


By Mr. Mack: 


©. Mr. Kilbourn, as I understand it, the diesel was 
diverted about 6:00 o’clock on the morning of April 24th 
from your shore tank 8 into your shore tank 41. Is 
that right? A. Yes. 


©. And then the diesel continued into your shore tank 
41 until it was all discharged from the ship, and as I 
understand it, the discharge stopped about 6:10 p. m. 
on April 24th. Is that right? A. TVhateissright. 


QO. Now, then, the sample you took from shore tank 
41 after all the discharge was finished showed that that 
tank 41 was merchantable. Is that right? 

A. That is right. 


©. Therefore, did you conclude that from the time 
the diversion took place into tank 41 about 6:00 o’clock 
in the morning of April 24th. the diesel that was dis- 
charged from the vessel into tank 41 was merchantable 
diesel? [60] a. we 

©. Now, do you also conclude that for some period 
prior to 6:00 o’clock on the morning of April 24, the 
diesel that was being discharged from the vessel was 
merchantable ? 
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Mr. Hall: That is objected to as no proper founda- 
tion being laid. There has been no basis shown for the 
expression of opinion upon that particular pornt. 

The Court: Well, the purpose was to determine 
whether there was any other merchantable oil or diesel 
which had been pumped into tank & after you had notice 
of the contamination. You wouldn't have any claim if 
you continued to cause that oil to commingle with the 
other. 

Mr. Hall: That is true, your Honor, but the evidence 
so far shows that our first knowledge that the diesel was 
contaminated came somewhere between 11:00 o’clock 
and 1:00 o'clock on the 24th. Now, the change from 
tank 8 to tank 41 occurred at 6:00 o’clock or 6:20, what- 
éver it is, in the morning. 

The Court: I know, but he is trying to ascertain 
whether, before he changed to tank 41, they were getting 
merchantable oil, if he knows. 

Mr. Hall: Then, I Wall add to tiny objection “the ier 
that it is immaterial because we didn’t know at that time 
that there was anything wrong with the diesel. 

The Court: Jf the witness says he doesn’t know, that 
is the answer. T don’t know whether he knows or not. 
You may {61] answer the question. 

The Witness: No. I didn’t know. outside of the 
sight test that there was anything the matter. We 
couldn’t tell until we had the flash on the diesel. Ap- 
parently it looked fine. It was a nice color. There was 
no apparent odor to it at all. 

QO. By Mr. Mack: As I understand it. you got your 
Loucks report over the telephone between 11:00 o'clock 


Standard Oil Company of California, etc. 129 
(Testimony of Fred R. Kilbourn) 


and 1:00 o’clock in the afternoon, between 11:00 a. m. 
and 1:00 p. m. on April 24, about the diesel? 

m. Yes: 

Q. Now, that was with reference, however, to the con- 
tents of shore tank &, was it not? 

A. That is right. 

Q. That sample from shore tank 8 had been taken 
in the evening of April 23rd? 

A. No, it had not. It was taken on the morning of 
the 24th. 

The Court: 5:00 o’clock in the morning. 

The Witness: No, pardon me. It was taken around 
about 8:00 or half past 8:00. 

QO. By Mr. Mack: Well, then, I misunderstood, be- 
cause I understood that samples had been taken on the 
evening of April 23rd by Mr. Knudson. 

A. Mr. Knudson took the samples on board the boat 
that evening, and tank 62— [62] 

Q. In other words, the samples were taken on board 
the Ege Harbor by Mr. Knudson from the various tanks 
on the evening of April 23rd. Is that right? 

EES. 

Q. Do you have any idea what time that was? 

f. “Novgl ave not. if was late m the evening J 
know. 

©. Was it before or after discharge of the diesel had 
started on that evening? 

A. “Olt “ues atter the discharge started. Yes, it 
was after the discharge started. 

The Court: Let me ask you this question. Did yon 
put any more diesel oil in tank 8 after you learned that 
it was contaminated? 
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The Witness: No. 

The Court: How about the gasoline? 

The Witness: No. We stopped pumping in tank 62 
as soon as we stopped the original pumping at 4:30, T 
believe. There was no more put in the tank except what 
little there was in the line, we shoved in the tank to clear 
the line. 

©. By Mr. Mack: As I understand it, Mir. Kab 
bourn, you were already taking or receiving diesel in tank 
+1 when you learned the outcome of the report? 

A. That tsaight 

C. And then you continued to receive into tank 41 
until all the diesel was discharged? A. Yes. (658] 

QO. And the contents of tank 41. as determined from 
the tests taken after everything had been discharged, 
was merchantable? A. Serchantabley ¥es. 

QO. Now. as I understand it, speaking about the diesel 
again, Libelant’s Exhibit 2, this Loucks report, shows 
the test of the diesel oil from tanks 5. 6 and 7 of the 
ge Harbor? es. 

©. And that test was made during the evening of 
April 23rd? 

A. The test was made the following day. 

C). Excuse rite. The sainples from which He test 
was made, as shown on Exhibit 2, were taken during the 
evening of April 23rd? A. That is right. 

MQ. What time was that. as near as you recall? 

A. Well. T think it was around 9:00 o’clock, half 
past 8:00 or 9:00 o'clock when we started pumping again. 

Or Bnd the sample trom 5, Gand 7 of the ips 
tanks showed merchantable diesel? 


A. Dimet is right. 
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Q. So that at any rate around 9:30 or during the 
evening of April 23rd when the diesel samples were 
taken from tanks 5, 6 and 7 on the ship, the results of the 
test were merchantable diesel. Is that right? [64] 

m Yes) 

©. And pumping continued uninterrupted, as I under- 
stand it, during the night until about 6:00 o’clock the fol- 
lowing morning when diversion was made from tank 8 
to tank 41. ITs that right? A. Thats omehe, 

©. ‘Was thevdiesel from the ship’s tanks 5, 6 and 7 
pumped during that night, do you know? 

A. I don’t know what tanks they pumped out during 
the night, whether they pumped all of them or separate 
ones, or how that came about. 

©. I am not clear, Mr. Kilbourn, when the sample 
was taken from shore tank 8. 

A. It was taken between 8:00 and 9:00 o’clock in 
the morning, about 8:30, I imagine, Friday morning. 

Mr. Hall: You mean the first sample. do you not? 

Mr. Mack: Yes. 

Mr. Hall: There was a later sample, you know, from 
that one tank. 

Mr. Mack: That was about 8:00 or 9:00 o’clock in the 
morning of the 24th. 

The Witness: Pretty close to 8:00. I imagine. It 
was 8:20 or 8:30 or around there. 

O. By Mr. Mack: And the results that you obtained 
from that sample and the test made by Loucks, vou ob- 
tained some time between 11:00 o'clock and 1:00 o’clock? 
[65] 

A. Yes, around there some time. It was the middle 
on the “day. 


152 United States of America vs. 


(Testimony of Fred R. Kilbourn) 


©. And that result was bad? 

A. That result was, yes, a 70 flash on that. 

©. Now, with respect to diesel oil, if there is gasoline 
in it, let us say, or it is contaminated with gasoline in any 
way, is there any change in the odor from it? 

A. Diesel oil can be contaminated by a very smail 
quantity of gasoline and the odor would not be detected 
at all. You have to have a pretty sensitive nose to smell 
gasoline in diesel. 

MO. Ordinarily doesn’t diesel oil of the kind handled 
here have a rather flat odor? 

A. Diesel oil varies considerably in odor depending on 
the wash they put it through in the refinery. Some diesel 
comes through with practically no odor, and others have a 
very strong petroleum smell. I can’t describe it, but it is 
very noticeable. In that case the diesel oil was very 
strong. 

The Court: Well. I assume that a certain amount of 
contamination of the diesel oil with gasoline, if it was 
not too heavy, wouldn’t hurt it any, would it? 


The Witness: No. Gasoline could stand a certain 
amount of diesel oil. 

The Court: And diesel oil could stand some gasoline? 

The Witness: No, very little. You can take a tank 
that [66] has contained gasoline and pump it out dry and 
leave fumes in the tank and fidl it up two-thirds or full, 
and there is enough gasoline vapors in there to lower the 
flash point four or five degrees without having any 
product in the tank at all. Of course, that isn’t harmful 
because it allows a variance of 20 degrees there. 

QO. By Mr. Mack: On the gasoline. as I] understand 
it, there was no discharge from approximately 4:30 on 
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the afternoon of April 23rd until the early evening of 


April 24th? im. Matis right. 
Q. During the interim, the diesel was going over. 
Is that right? Ewe eS. 


©. And then the gasoline discharge was started a 
couple of hours or so after the diesel had stopped. Is 
that right? Poe, Ves, 


©. Now, what was the process there? I am not quite 
clear about what you did there when the gasoline first was 
resumed in the discharge. 

A. We started on the single pumping. What we 
wanted to do was clear the lines of contaminated gasoline, 
that 18-inch line that runs from the dock to the tank 62. 
We wanted to clear that line of contaminated gasoline so 
that we could start pumping good gasoline. 

©}. May I interrtipt? You mean to clear that shore 
line? [67] ee co 

©. Was it necessary to use your own pumping fa- 
cilities ? 

A. No, we used the boat. We have no way of pump- 
ing from the boat. So, we started taking samples. I 
stood there myself and took samples of the headers. The 
ship’s crew told me they were starting on one tank. I 
said, “All right. Pump a few minutes,” and it was still 
Brown. lt ‘stemted to clear mp, and then we decided to 
pump from each tank to clear up any diesel that was in the 
bottom of the tank or in the pipe lines. They did it on 
the other three tanks, three and two. No. 3 cleared up 
readily, and No. 4 cleared up readily, and No. 2 took 
considerable time to clear up before we got clear gasoline. 
1 think it was around. oh, 20 minutes or a half hour 
before we got clear gasoline through. 
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After that was finished, we followed up the line and 
pumped this contaminated gasoline that was in the line to 
tank 62, and then changed over to tank 61 and resumed 
pumping. 

The Court: Let me see if J understand this. Your 
first test that you made showed that each tank was un- 
contaminated? 

The Witness: Yes. 

The Court: And then when you started, after you had 
removed the diesel oil. your pumps reflected there was a 
certain amount of diesel oil in the bottom of the gasoline 
tanks? 

The Witness: That is the only place we could figure 
it would be, and as they started pumping each new tank 
there [68] would be a period of contaminated gasoline 
and diesel coming out. 

The Court: Well, your original tests didn’t go to the 
bottom, did they? 

The Witness: No. I imagine the test was around 
about 25 or 30 feet. and our samples are takG@a if Tie 
normal course about halfway down into the tank. 

The Court: You don’t know whether that diesel oil 
was there when the ship arrived, or whether during 
pumping operations it was dropped over into the other 
tank? 

Mr. Hall: Does vour Honor mean diesel oil in the 
bottom of the gasoline tanks? 

The Court: [| mean in the gasoline. 

The Witness: That. I don’t know. 

The Court: But when vou removed all the diesel and 
then started to pump the gasoline. at that time the 
bottem of the tanks first showed contamination? 
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The Witness: They did, yes. 

The Court: And after you had removed a certain 
amount of the bottom, as I understand it, the pump pulled 
from the bottom? 

Mie Witmess: “Wat is right. 

The Court: And that way it cleared up? 

The Witness: Yes, it cleared up on those two tanks 
very readily, and the No. 2 tank took a little longer. It 
took at least a half hour to clear that up before we had 
clear [69] gasoline. 

©. By Mr. Mack: Now, as I understand it, the 
sample which had been taken from the ship’s tanks 2, 3 
and 4 the evening before, those were the gasoline tanks, 
the report of Loucks showed that as merchantable? 

A. Tanks 2, 3 and 4. yes. That is good gasoline. 

QO. Now, that sample, as I understand it, was a com- 
posite sample from tanks 2, 3 and 4? 

Po | ae tseretnin 

©. Taken around 9:30 or so on the evening of 
Expr il Zora 

A. They took those samples at the same time they 
took the diesel, and it could have been any time after 
6:00 or 7:00 o’clock. or until 9:00 any time. 

Q. In other words, possibly the samples were taken 
before discharge of the diesel started around 9:30? 

A. Cowl Gavewbeen. yes; either way, before of after- 
wards. 

©. Amd the report. Libelant’s Exhibit 3 on the 
sample from tanks 2. 3 and 4 of the ship, the gasoline 
tanks. showed good gasoline? A. Good gasoline. 

Q. Then, as I understand it, when discharge of the 
gasoline commenced on Saturday evening, April 24, 1943, 
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at 8:00 p. m., as shown in the log here, your tests or 
samples showed some contamination. Is that right? [70] 
A. That is right. 
©. Those were visual tests? 
A. Visual samples in the glass bottles, yes. 


Q. You took, as I understand it, the gasoline out of 
tank 4 first until it cleared, and received gasoline out of 
tank 4+ from the vessel first until it cleared? 

A. Either out of tank 3 or 4. IT don’t know which 
one first, but one of those. Tank 2 was the last one we 
tock it out from. 


©. At any rate, you took it out of 3 or 4, one or the 
other. and then finally No. 2? A. Yes. 


©. And tank 2 was the one that took a little longer 
to clear than tank 3 or 4. Is that right? 
i. Wiles 


©. As [I understand it, the procedure in discharging 
the gasoline at that time was to pump the bottoms first 
by means of the suction lines. Is that right? 

A. TIT presume that is the way the boat pumps off 
through suction lines. I don’t know any other way to 
get it off. 


©. Had you given any instructions to the vessel or 
anybody on board about the manner of pumping gasoline 
out of tanks 2, 3 and 4? 

A. None except it was mentioned in general discus- 
sion with the mate or Mr. Hicks, I forget which, that it 
was coming out that way. and we noticed. as soon as they 
changed [71] over to one tank it started to clear up. We 
decided to pump each tank first to get it cleared out of 
whatever had been in the bottom or the pipe lines. 
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©. Now, when those samples were taken, Mr. Kil- 
bourn, regarding tests 2, 3 and 4 on the evening of April 
24th— 


Pir. Hall? 23rd 


Mr. Mack: Iam talking now about the samples taken 
as the gasoline started to clear. 

Mr. Hall: Those were taken at the headers. 

©. By Mr. Mack: When the samples were taken at 
the headers. were any members of the ship’s crew or the 
company’s representatives there? 

A. Well, I think when we started in—no. I don’t 
think anybody was there at present except a conversation 
between the crew on deck: that is the officer on deck and 
ourselves on shore, that the samples were coming dark, 
and when we started lighting up again, we told them to 
shut off pumping again. It was all verbal. They may 
have seen some of the samples and may not. 

O, New saccordine to Wibelant’s Exhibit 6, as 7 
understand it, that was the result of samples of shore 
tanks 41 and 8 taken after al! discharging had ceased? 

A. TVhalt tetiveht. 

©. And shore tank 8 showed off and shore tank 41 
showed good diesel? 

A. Tt showed good diesel is right. [72] 

The Court: Doesn’t the diesel oil and the gasoline 
nux or become completely commingled ? 

The Witness: It will if it 1s agitated. 

The Court: And if the agitation ceases? 

The Watness: It will not separate. 

The Court: It will net separate: 

The Witness: No. 
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The Court: Well, how would you account for diesel 
oil being on the bottom of the tank of the ship and the 
gasoline on the top? 

The Witness: Well, that is something I can’t account 
for unless there was some leak back into the tank. The 
diesel oil being of heavier gravity will naturally settle on 
the bottom, and the gasoline will separate itself. Wuth- 
out agitation, it can flow more easily. 

©. By Mr. Mack: Mr. Kilbourn, are you able to fix 
any time or point at which, in your opinion, the diesel 
became contaminated? 

A. I assume the diesel was contaminated during the 
process of the two pumpings. That is, after all this test 
was gone through and we got that low flash point, we 
figured it must have been when they were pumping both 
products together for the first three hours or so. 

(). So that between 2:20, or whenever it was, on the 
afternoon of April 23rd, and approximately 4:30 when 
they were pumping diesel and gasoline, that is when you 
feel the diesel [73] became contaminated ? 

A. That is when I feel it night. That is about the 
only place it could have come about because we shut off 
all valves and pumped the one product. That is the only 
time T could figure there was any chance for contamina- 
tion in that period. 

There might have been other chances for all I know, 
but that test. when we took it on tank 8, looked very 
much like that was when the contamination was taking 
place that evening. 

Of course, that is an assumption, because we had no 
test made of the pumping. 
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©. Now, can you give me your best recollection 
whether the test on tank 8, shore tank 8, on the evening 
of April 23rd, was made before or after discharge of the 
diesel alone commenced? 

Mr. Hall: Pardon me, counsel. The testimony was 
that that was on the morning of the 24th, from shore 
tank No. 8. 

Mr. Mack: Iam sorry. That is right. 

The Court: I have listened to about all the questions I 
am going to listen to about criss-cross back and forth 
between these tanks, Mr. Mack. 

Mr. Mack: Very well, your Honor. I am not trying 
to be tedious. J am trying not to overlook anything. 

The Court: [I don’t know what you are trying to be, 
but you are getting to be. 

©. By’ Mr. Mack: Mr. Kilbourn, were there any 
samples [74] taken from gasoline by you or under your 
supervision, from shore tank 61 before discharge of gaso- 
line commenced into it? 

A. No, Witere is no sample taken of tank 61 before 
any pumping was commenced. 

Q. What about shore tank 8 before discharging com- 
menced from the Egg Harbor? 

A. There was none there. 

Mr. Mack: I think that is all. 


Re-Direct Examination 
By Mr. Hall: 
©. Was there any change made in the hoses from the 
vessel to the dock headers during this entire period we 
have been talking about ? 
A. There were no changes between the boat and the 
shore. 
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Q. Referring to Libelant’s Exhibit 1, I will ask you 
if the red line that apparently goes past the words “salt 
water pump house” and then up to something called a 
“block valve” and then down to another valve on the 
dock, is the line used when you are pumping gasoline 
out of either 61 or 62 onto a vessel? 

M. Wes, that is might. 


Q. Now, was that particular segment of the line that 
I have just mentioned, from V-1 valve through the salt 
water pump house, the block valve, and the block valve 
down to the dock, open at the time the gasoline was com- 
ing off the Ege Harbor? [75] A. It was. 


QO. Now, taking the entire red line shown on this 
exhibit, was there any mechanical device, either by a 
valve or otherwise, by which the flow of fluid from that 
line could be diverted into any other line? 


A. No, there is not, or was not. 


©. And was there any mechanical device by which 
fluid from another line could be diverted into that red 
line? 

A. There was not any connection at all between any 
otker line. 


©. Was what you have just stated as being true with 
respect to the red line true also with respect to the blue 
line? Ae Th 15. 

Q. Now, before the vessel started to unload, you have 
testified that there were samples taken from the vessel’s 
tanks, and if | remember the testimony correctly, those 
bottle samples were taken from a point about halfway 
down the tank in the vessel. Is that correct? 


A. Wes. 


_—— 
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©. Is the same thing true with respect to the bottle 
samples that were taken from the vessel’s tanks on the 
evening of April 23rd, that 1s, were they taken from a 
point about halfway down in the tank? 

A. They were. 

Q. Now, was it the practice at that time to take 
these [76] bottle samples from the vessel’s tanks before 
the vessel discharged? A. It was. 

QO. Was it the practice at that time to have those 
samples sent to a laboratory and tested before the vessel 
discharged? me No, it was not. 

©. Then, if I understand you correctly, the purpose of 
those bottle sample tests before discharge commenced, 
was simply to ascertain the kind of commodity in a given 
tank by the appearance of the sample. Is that right? 

ee YES. 

©. Was there any other purpose? 

A. Well, if there was, the only purpose would be in 
case of a contamination or a wrong product. If they 
billed us with Standard gasoline and had colored gas or 
road gas, we would catch it right there. We could tell 
by the color. or an aviation gas, which is a green gas. 

©. Now, after Mr. Hicks and Mr. Stevens came out 
to the plant and went aboard the vessel, and after a period 
of 15 minutes or so, according to your testimony, the 
pumps were started again, and discharging started again 
through both lines? ne GY &e. 

©. Was that upon orders of either Mr. Hicks or Mr. 
Stevens? [77] 

A. I forget which gentleman told us, but he said he 
figured that that disposed of the matter and we should go 
ahead: it was all right to go ahead and start pumping 
again. 
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The Court: That has been testified to before, counsel. 
It has been covered. 

Mr. Hall: JT am sorry. I didn’t know it had. 

©. By Mr. Hall: Now, when you went on board 
the tanker with Mr. Simonsen, you talked with the 
second mate, I think you said? A. Yes, oir. 

©. Did you ask him what the trouble was? 

A. Yes. We asked him what seemed to be the trouble. 

©. What did meisay? 

A. Well, he said he didn’t know, he not being a 
tanker man. 1 think it was his first trip on a tanker. 
He said the valves had been set by the first mate or the 
pump man, I forget which, and when they left the ship, 
it was supposed to be all right, and he didn’t know any- 
thing about manipulation of the valves. 

©. Where was the second mate when you were talking 
to him, you and Mr. Simonsen? 

A. We went up to his cabin. He was in his cabin and 
he walked out on the deck affer the cabin and talked 
to us for awhile. 

©. You have made reference to 11,339 gallons os 
Standard gasoline that was in tank 62 before unloading 
[78] commenced, and to 2,376 gallons of diesel in tank 8 
before unloading commenced. Are those quantities given 
to us at 60 degrees Fahrenheit? A. Yes: 

Q. And is that the temperature which ts used as a 
standard temperature for measuring petroleum products in 
the petroleum industry? 

A. Jt is a 60 degree. Everything is corrected to 60 
degrees. 

Mi. Hall; “What is ail. 
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Mr. Mack: Mr. Hall, I think you inadvertently said 
“gallons.” 

Mr. Hall: If I did, 1 should have said “barrels.” 

Q. By Mr. Hall: Did you understand me to mean 
barrels in my last question? 

A. Yes, barrels is correct. 

Mir. Hall: Ditatersyall. 

Mr. Mack: That is all. 

The Court: You are excused. 


(Witness excused. ) 


L. SIMONSEN, 


called as a witness by and on behalf of the libelant, being 
first duly sworn, was examined and testified as follows: 


The Clerk: Wi5ll you state your name, please? 
The Witness: L. Simonsen. [79] 


Direct Examination 


By Mr. Hall: 
©. Are you employed by Standard Oil Company of 
California, Mr. Simonsen? Po Yes. sir, 


How long have you been in their employ? 
Approximately 27 years, sir. 


Marine superintendent of the Northern Division. 
Where are you located? 
. Our office is located at Point Wells, Washington. 
15 miles north of Seattle. 
QO. How long have you been located at Point Wells? 
A. Our office has been located there since about 1931. 
The Court: How long have you been there? 
The Witness: Since 1931 at Point Wells. 


Q 
At. 
Q. What is your present position with the company? 
A 
Q 
A 
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QO. By Mr. Hall: Have you been marine superin- 
tendent there all that time? A. Wes, sim: 


©. Now. prior to being a marine superintendent at 
Point Wells, have you had any experience on tankers? 

A. Yes, sir. 7] hawe had considerable experience off 
tankers, but answering your question, prior to that time 
I was also assistant marine superintendent. I was as- 
sistant marine superintendent from about 1920. 


(). Are you a licensed marine engineer? [80] 

A. Yes, sir. 

©. How long have you been such? 

A. I have been a licensed marine engineer approxi- 
inately 30 years. 

©. Have you had practical experience on tankers as 
an engineer? m. Bessie. 

©. Now, taking up your duties as assistant marine 
superintendent and marine superintendent at Point Wells, 
will you tell us briefly and in general what those duties 
were’ 

A. Well, the duties consist of supervision of complete 
operations of tankers in my district; supervision of re- 
pairs: installation of pipe lines, engines, all equipment 
pertaining to the operations of tankers; and also all per- 
sonnel increases, victualine of ships, et cetera. 

(). During the years you were assistant marine super- 
intendent and down to the time of the present war, when a 
Standard Oil tanker would be taken into some shipyard in 
the vicinity of Seattle for repairs, would you have any- 
thing to do with the repairs? 

A. All repairs were under my direct supervision. 

Q. During that period of time while you have been 
assistant superintendent and superintendent at Point 
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Wells, have you had anything to do with the cargo ar- 
rangement of tankers? 

A. Yes, sir. Practically every ship that is loaded, I 
have something to do with. That is, when I am in the 
[81] office. 

©. You mean by that Standard Oil tankers? 

mB. Yes, 

©. You don’t exercise any supervision over the cargo 
arrangement of other tankers not operated by Standard 
Oil Company, do you? 

A. I have nothing to do with them, sir. 

©. Do you recall the time when the Egg Harbor 
came to the dock at Point Wells on April 23, 1943? 

A. Yes, sir. 

©. Were you present at the Standard Oil marine 
terminal where that vessel was tied up that day? 

A. I was in the office at the time, sir. No, she tied 
up in the morning at 5:00 o’clock. I was not. 

©. When wou came there in the morning, was the 
vessel tied up at the dock? A. Yesusif: 

a)» Thereaiter, did you meet the captain of the 
vessel ? A. Yes, sir. 

Do you remember his name? 

Captain Olsen. I believe. 

Did he come to your office? A. ¥e8. 
Did you have a conversation with him? 

I Passed five titre of day, yes, sir. 


O>FOOPO 


In the course of that conversation, did he say 
82] anything about his crew? 

A. Yes. We discussed his crew. 

©. What did he say about his crew? 

A. He said his crew was very, very inefficient, very 
inexperienced; that he had a green crew. 
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Q. Now, do you recall going on board the SS. Ege 
Harbor after contamination had been discovered at tite 
dock headers ¢ A Mies sar. 

©. Who was with you? A. Mr. Kilbourn. 

O. Was that im the €y@fing of that first day? 

A. Yes, sir. It was around about, I should say, 
betwxeén 5:00 and 53:30, as neaf as I cai reall, 

©. Who did you ask for when you got on board? 

A. We caine aboard there. There were two men on 
deck and we asked for the mate. The reply was that 
the mate was not aboard. 

Then. I asked tor the second mate. I team, 2 asked 
for the man on watch, and what mate it was, the third 
or second. They replied it was the second mate. 

©. Why didn’t you ask for the master? Did yon 
know he was away? 

A. I knew he was ashore, yes, sir. 

QO. Then you asked for the mate on watch? 

A. Yes, and was told he was in his room, and we 
were [8&3] directed to his room. 

©. You went to his room? A. Wes, sim 

©. Did you have a talk with the second mate? 

Pe Veg site, 

Q. What did hé say in the course of that conver- 
sation ? 

A. Well, starting the conyersation, | said to Ute 
second mate. “I hear vou are having trouble on here.” 

He said, “Well, I have heard that too.> 

I said, “What is the tronbler” 

He said. “Well, | don’t know. They say we are mix- 
ing the cargo, mixing products.” 
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I said, ‘Just as a matter of information, I have nothing 
to do with it, but just as a matter of information, how 
are you pumping this cargo out?” 

He said. “I don’t know.”’ 

He said, “Rave nothing to do with it.” He said, “I 
don’t know the piping arrangement nor the valve setup.” 

I said to him, ““Have you any plans that would show 
the piping manifold and setup of the ship?” 

His reply was; “No. not that I know of, but I have a 
storage plan.” 

I said, “May we see that?’ I said, “We are just 
aboard here to see 1f we can kind of figure this thing 
out and help you in every way we possibly can.” 

He said, “Well, we would be glad to have some help.” 
[84] He showed me the plan, and it was very clear on 
the plan— 


Q. Just a moment, not what you saw. What else 
did he say? 

A. Well, in our discussion he mentioned—I asked 
about the mate. He said the mate was ashore. 

Also, in our discussion he mentioned the mate had set 
the valves prior to going ashore and he, the second mate, 
didn’t know how the valves were set. 

Q. Did he say that the first mate had told him not 
to worry? 

A. Thats might. He said, “He told us not to worry 
about them, they were set.” 

©. Did he say that he wasn’t worrying? 

A. He indicated that he was not worrying. 

Q. IJ just want to know what he said. 

A. Yes. he indicated that he was not worrying about 
it, about the pumping arrangement whatsoever. 
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©. I show you a plat, and ask you if that is the 
plan of the cargo piping arrangement which that second 
mate gave you on that occasion? 

A. That is the very one, yes, sir. That is the plan. 

The Court: Any objection to its admission? 

Mr. Mack: No, your Honor. 

The Court: [t tay te received. 


(The document referred to was received in evidence 
as Libelant's Exhibit No. 8.) [85] 


QO. By Mr. Hall: Did you subsequently ascertain 
which tanks in the vessel were carrying or had been 
loaded with Standard gasoline, and which tanks with 
diesel ? 

A. Yes, sir. After we got the stotage plan, so ta¥ 
as that was concerned, I knew what tanks were carrying 
what. 

©. You might tell us now which tanks were supposed 
to have gasoline and which were supposed to have diesel. 

A. Tanks 2, 3, 4. and 8—pardon me, I mean 9, were 
supposed to have gasoline. 

The Court: What are the numbers again? 

The Witness: 2, 3, 4, and 9 were supposed to have 
gasoline in them. Tanks 5, 6. 7, and 8 were diesel oil. 
Those wéré the cargo | put down there. 

The Court: This “*D/B” means? 

The Witness: Diesel burner. 

®. .By Mr. Hall: Now, after s@u talked Yo the 
second mate, did you and Mr. Kilbourn talk to anyone on 
the vessel on that occasion? 

A. Wes, sir. After we Had a hitth discussion there 
with the second mate, we asked if it would be all right 
to look over this manifolding setup, which he agreed to. 
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©. I want who else you talked to, not what you did 
after that, but did you talk to anybody else on that trip 


on board the vessel? A. Yes. 
QO. Who? [86] A. The assistant pump man. 
QM. Why didn’t you talk to the head pump man? 
A. He was not there, sir. He was also ashore. 
QO. Was Mr. Kilbourn with your 
im. Yes, Sir 
Q. What did the assistant pump man say? 
A. I asked the assistant pump man a few questions 


regarding the pumping arrangement, the seating of the 
valves and so forth, and his reply was that he didn’t 
know anything about the seating of the valves. The 
valves were set, according to him, by the pump man, and 
he was told that he didn’t need to worry about it, that 
before they got down to the point where they would be 
stripping, why, he would be back aboard. 

©. And the head pump man was gone from the 
vessel? ewe CCS, USIT. 

©. Did you that day go in the pump room? 

a INOes ile 

©. Was this visit to the vessel that you and Mr. 
Kilbourn paid on the afternoon of the 23rd the only 
visit you made to the vessel that day? 

A No, cr «ft :«hhad gone aboard some time im “the 
forenoon and passed the time of day with the chief mate. 
©. That was in the forenoon? A... “¥Rer site 

Q. Before discharging commenced? [87] 

a eS, SIT 

©. Those were the only times you were on the vessel 
that day? i 6 Comair. 

O» Did you go on the vessel the hext day? 

ie Y CS, Sit. 
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©. Was anyone with you? 

A. No, sir. Well, pardon me. Mr. Kilbourn, I 
believe. went aboard with me. Both of us went together 
and just made a visit. They were at that time pumping 
diesel oil. 

©. Did you at any time on the 24th go into the 
pump room? A. Yes, sm. 

Mr. Halil: If the couft please, [ bave here a glat 
showing the cargo piping arrangement of the vessel which 
is a little bit more suitable than this black and white 
print. 

The Court: Is there any objection.to the admission? 

Mr. Mack: Is that the— 

Mr. Hall: This is Libelant’s Exhibit A for identifica- 
tion in connection with the deposition of Captain Olsen, 
and you will recall the Captain said this was a correct 
plat of the piping arrangement of the vessel. 

Mr. Mack: Ail right. 

Mr. Hall: I will ask that it be received in evidence, 
then. 

The Court: It may be so marked. [88] 


(The document referred to was marked as Libelant’s 
Exhibit No. 9, and was received in evidence. ) 


©. by Mr. Hall: I show you Libelant’s Exhibit 9, 
Mr. Simonsen, and ask you if the lower half of the sheet 
shows the piping arrangement in the bottom of the several 
tanks of the vessel numbered 1 to 9 inclusive. 

Ae Jhat' is coffect. sir, tt d@es: 

QO. And to the left of the plat, I will ask you tf the 
various pipes there depicted are the pipes and other 
facilities which are in the pump room of the vessel. 

fy. Tés gir. lt appears thaf is the Setup. 


Standard Oil Company of California, etc. 151 


(Testimony of L. Simonsen ) 


©. Now, there are certain of these pipes, still speak- 
ing of the lower half of the plat, which are colored in 
red. I will ask you if those are the main suction pipes 
which draw the fluid in the tanks toward the pumps at 
the rear of the vessel? 

A. These are the tanks that draw the fluid out of the 
tanks, sir (indicating). 

©. You mean the pipes— 

The Witness: Yes, that draw the fluid out. 

The Court: This mark here shows— 

The Witness: Yes, sir, that shows suction and load- 
ing, see. You can either load through these lines or 
discharge through them. 

Mir, Tall: Ve will take it a step at a time, Mr. 
Simonsen. 

The Witness: The Judge asked me that. 

©. By Mr. Hall: I will mark one line of the main 
suce- |S9| tion pipe as “A” and one main line as “B” and 
one main line as “C’, my markings being placed in tank 
8, and I will ask you what tanks line “C” is designed to 
suck the petroleum cargo out of? 

*. Primarily lime C is to suck ottt of tanks 1, 2, 3 
and 4. 

The Court: Just a moment. Do I understand that 
this line that he has marked sucks more than one tank? 

The Witness: Yes, sir. There are various suctions. 
Here is this main line, sir. There is a branch suction 
from that line that goes to your various compartments. 
Tank 2 here has three compartments in it. 

®. By iit. Flall: Take No. 2. There is a dewiee 
which 1 will mark with the letter “D”. What 1s that? 

A. That  aesuction stool, sir. 
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©. And that suction stool is on the bottom of the 
tank ? 

A. Very close to the bottom, probably that would 
be one inch from the bottom. 

QM. And it is connected with the pipe that runs 
laterally through the several compartments of tank 2? 

Ao That 1s aaghig eit 

©. Now. each tank has a port compartment, a center 
compartment and a starboard compartment, do they not? 

m. “Yhes. 

©. Now, 1 will mark another device here with the 
letter “E’’ and ask you what that is? [90] 

A. That ts also @ sticttoh stool, si. 

©. And that 1s in the center compartment of tank 2, 
is it not? A. ‘Yes 

Q. Now, | will mark another device here with the 
iter “TE, and ask You What that ‘i1s¢ 

A. That is also a suéfien stool, sir. 

©. Now, at various points on this pipe which 1s 
marked “C” there appear to be devices which look like a 
gentleman’s bow tie. What are they? 

A. They are the master valves. 

©. That master valve is a gate valver 

A. Yes. 

©. .Jt is operated, is it not. by a st@im that fis wh 
to the deck of the vessel and there terminates in a wheel? 

mw. Yes. 

The Court: Those valves are so that you can make 
each tank a separate compartment? 

The Witness: Yes, sir, that is right, separate so far 
as the valves are concerned. You can close this side off 
and be pumping out here. 
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The Court: og instance, take 4 comiparttient a 2 
and 3. Through those valves, could you put gasoline 
in one and diesel in another and keep them from com- 
mingling ? 

The Witness: Not simultaneously, no, sir. 

ive Court: 1 mean, after they are in there Ic 
there [91] any way to load those tanks separately one 
from the other? 

The Witness: Yes, you can load them. You can load 
No. 2 tank, close the valves off and load No. 3 tank. 

Whe Court: With a different grade of oil? 

The Witness: If you want to rely on your valves. 

The Court: It is possible? 

The Witness: Yes, sir. 

©. By Mr. Hall: Now, you notice that in each of 
these tanks there 1s what I will call a lateral pipe which 
connects with the stools in the three compartments of the 
particular tank. Is that correct? 

A. Yes, sw. That is what we call the athwaftship 
line. 

©. Now, for instance, pipe C is directly connected. is 
it not, with the athwartship pipe in the bottom of tanks 
Z, 3, and 4° “A. Wes sir. 

©. But it is not connected with the athwartship pipe 
in the bottom of any of the other tanks. ts it? 

A. Not that line alone, no. sir. 

© E@idievcosto line Be Line B is cofine@ted, is WW 
not, with the— 

The Court: It is the same condition as the other end 
of the ship? 

ine VWamiaess: Yes. 

QO. Ev Mr. Hall: What athwartship line is B con- 
nected With directly’ [92] A. 5,5, amy. 
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©. Not directly with 7, is it? 

A. Yes. Pardon me, I am wrong. No, sir, with 5 
and 6 directly. 

M. All right. What athwartship line is pipe A con- 
nected with? [92a] a. 7, & aid Oper. 

Q. Now. there is a line of pipe, red pipe on this 
plat apparently connecting line B and line C. I am going 
to mark that connecting line of pipe with the letter “G”, 
and ask you if that is what is called a cross-over between 
line B and line C? 

A. That is tight. That is called a crosssower, Titat 
is the normal phrase for that. 

©. Now, I am going to mark another line of pipe 
apparently connecting A and B with the letter “H” and 
ask you if that 1s another cross-over ? 

A. Yes, it 1s another cross-over. 

QO. Now, I call your attention to the fact that in 
cross-over G, there are two valves close together. 

i Yes af 

©. Those are the gate valves that you have described ? 

A. Yies. 

©. I call your attention to the fact that in cross- 
over H there are two more valves close together. 

A. We call those “block valves.” 

Q. ‘That 1s another pair of gate valves? 

A. Yes. sir. 

The Court: They work from the deck? 

Tie Witiess: Yes. 

© By Mr. Hall: Now, IT observe by this chart that 
these pipes which T have called A, B, and C, run back 
into [93] the pump room and eventually run into a 
facility marked as a pump. Ts that correct? 
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A. Yes, sir. 


©. Then, loading from the same pump, there is a blue 
line of pipe which goes toward the top of the chart and 
emerges apparently on the deck. Is that the discharge? 

A. Theat rs tee discharge line, sir. 

©. I have marked this line on the upper half of the 
chart with the letter “I”. Would you say that this is the 
discharge line discharging from the same pump that line 
C sucks the fluid into? 

A. I will have to follow that. Offhand I would say 
i iserrehtesir. Yee itis. That is correct. 


QM. All right. I will mark another line up here on the 
upper half of the chart with the letter “J” and ask you 
if that 1s the discharge line that corresponds with the 
suction line B? 


A. ! will follow that down, sir, and take a look. 
Yes, sir, that 1s correct. 


©. I will mark another line on the upper half of the 
chart with the letter “K” and ask you if that is a dis- 
charge line which takes the fluid from the pump which 
sucks the fluid out of the tanks through line A? 

Aw Yeespthiae ts “correct. 


©. Now, | observe on the upper part of the chart these 
lines J. I,aind K, meetblue lines running at right angles. 
[94] 

A. Yes. sir. Those are the discharge lines on deck. 

Q. And those lines that J have been last talking about 
have at the ends of them the description, “Cargo oil dis- 
charge overboard’? ve Wes, sir. 

©. Both at the bottom and top? 

A. Port aid starboard side, yes. sir. 
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Q. And the vessel can discharge from either side? 

A. That is correct, sir. 

The Court: Is that their point of discharge? 

The Witness: Yes, sir. 

QO. By Mr. Hall: Now, | call your attention to a 
red line on the suction side between lines A and B; this 
connecting line, however, being in the pump room, and I 
will designate it by the letter ““L” and ask you if that is 
another cross-over line between line A and line B? 

A. That is another cross-over line between A and B. 

(). That is in the pump room? 

A. Yes, Sit. 

©. I will call your attention to another Ime m fhe 
pump room between line B and line C. I will give it the 
letter “M” and ask you if that is another cross-over 
between line B and line C in the pump room? 

A. Yes. sir, that is also another cross-over between 
B and C in the pump room. 

QO. Now. [ call your attention to certain lines in the 
[95] pump room on the discharge side, and I will desig- 
nate one by the letter ““N” and ask you if that is another 
cross-over between lines K and J on the discharge side? 

A. Between K.and 1, 1 believe. sir. 1 Weli@ve that is 
between K and I. 
©. Anyway. they are cross-overs? 

A. Yes, sir, cross-over lines between K and I, yes, sir. 

©. Not between K and I? 

A Iant that PY | atm cotry, To, <that tm]. Feu 
are right. 

QM. Then the line marked N is a cross-over on the 
discharge side between the lines K and J? 

A That is rigtit. 
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©. Now, I will mark another line here with the letter 
“O” and ask you 1f that is another cross-over on the dis- 
charge side? 

A. That is also another cross-over between J and I. 


©. Now, on the cross-over which has been marked N, 
there is a regular valve gate there, isn’t there? 
A. There are two, sir, two valves. 


©. And also another valve which by reference to the 
legend on the chart is called “gate valve with spectacle 
flange.” Do you notice that? Al Wee 


QO. I call your attention to the cross-over which has 
been marked “O” and you will notice the regular valve and 
also [96] one of these valves which is designated as a 
gate valve with spectacle flange. You notice that? 

mA Yes sir. What's right. sir. 


Mr. Hall: May I have this model marked for identi- 
fication? 


(The model referred to was marked as Libelant’s Ex- 
hibit No. 10, for identification. ) 


©. By Mr. Hall: I show you a device, Mr. Simon- 
sen, which has been marked for identification as Libelant’s 
Exhibit 10, and ask you if that is a model of a gauge of a 
spectacle flange? 

A. That is definitely a model of a spectacle flange, 
yes, Sir. 

©. I will ask you if the device takes its name from 
the blank which is inserted in the slot between the flanges 
of the pipe. as resembling somewhat a spectacle? 

A. | can’t answér that for sure. We have always 
termed it a spectacle. I presume it is because of the way 
it issmade. Lhere is a blak and an open space, sit, 
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One side is open and the other side in blind. This 1s 
called a spectacle. 

©. Now. I have taken off the nuts and bolts on this 
model, and | have taken out a piece shaped somewhat like 
the letter 8. 

The Court: The fact is that when they want it open, 
they have it one way, and when they want it closed, they 
have [97] it the other way. don’t they? 

The Witness: That is right, sir. Now it is in the 
closed position and no product can go between. 

©. By Mr. Hall: Now, this particular model has 
only four bolts and nuts on it. As a matter of fact, on 
the larger pipe there would be more bolts and nuts? 

BR. Ses, gar. 

©. Now, in this model there is a piece of cardboard 
on either side of the central blocking device. Does that 
have any counterpart in the original as it would appear in 
the wesselr 

A. Yes. sir, very muich. There is a gasket om Cadh 
side. You have got a product on this side and one on this 
side, and vou would have to have a protection to keep 
the liquid from getting into other tanks and a_ possible 
chance of contamination. 

, Now, on this plat which is marked Libelant’s Ex- 
hibit 9. in the lower half of the sheet there are shown 
some yellow lines, and T notice on here they are marked 
“6 strip suction.” What are those yellow lines? 

A. All stripper lines. 

QM. Are those stripper lines suction lines? 

A. Yes. sir. They are suction lines only. as T under- 
stand the plan. 
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Q. Now, what is the necessity for having stripper 
suction lines in addition to the regular 12-inch suction 
lines [98] which on this plat are shown as A, B, and C? 

A. Well, sir, stripping lines depend usually on the 
type of pumps that you have. This ship here, as [| 
understand, and in fact I seen with my own eyes, is 
equipped with centrifugal pumps. They are not a good 
pump for stripping. So, in addition to their main suc- 
tion lines, they put in a stripping line throughout the 
whole ship, which is a smaller line, as you will notice. 

©. Isn’t the stripping line for the purpose of sucking 
out residue in the bottom of the tank that wouldn’t be 
pumped out by the main line? 

The Court: It is the same principle as milking a cow? 

The Witness: It is a different type of pump. 

The Court: That is a pump to get the residue and 
milk her dry? 

©. By Mr. Hall: They can’t do it with a milking 
machine, so they do it by hand? A. Wes: 

©. Now, where the line A will go through the wall of 
the tank, about how far above the bottom of the tank 
will that line pass through the wall of the tank? 

A. That varies, sir. 

©. Jam speaking now of this particular ship. 

A. Well, it would only be a guess because I have never 
been on one of these ships. but | would guess— 

The Court: Let us not have any guesswork, then. 
[99] 

C, By Mr. Hall: These stripping lines and these 
suction lites Marked A. B, and GC, however, are all of the 
bottom of the tanks, are they not? 

>» No. sir. noteGeactly on the bottom They fan 
above the floors, what we call the floors. It depends on 
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the construction of the ship. This ship is an Edgerwald 
design and has long floors which run fore and aft. This 
suction line, as I] understand it, would probably be six or 
eight feet, and then this branch suction would run from 
there to the individual compartments. 

©. Designated as D? 

A. <As I understand it. this main line goes fore and 
aft maybe six or eight feet above the bottom of the tank 
proper. Then, you have your athwartship branch suction 
that goes into the athwartship compartments with drop 
lines and a stool that goes down within an inch of the 
bottom of the tank located fairly close, in fact as close as 
possible, to the after bulkhead in each compartment in 
order to get as much product out of the tank as possible. 

The Court: Without the use of or having to use the 
stripper line? 

The Witness: Well, that is right, yes, sir. 

The Court: May I ask a question? 

We are talking about what you call this model flange 
over here? 

Mr. Hall: A spectacle flange. [100] 

The Court: A spectacle flange. That is used for the 
purpose of shutting one tank off from the other? 

The Witness: That ts right. 

The Court: And the only time they can change those 
is when the vessel is empty? 

The Witness: Yes. sir, down im the hold. 

The Court: Down in the gas tank? 

The Witvess: Yes. 

(1), By Mr. Fall: Now, Mr. Simonsen, when vou went 
down in the engine room of the Egg Harbor— 

A. Pardon me. sir. I didn’t go down in the engine 
room. 
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Q. I mean the pump room of the Egg Harbor on the 
24th of April, did you notice whether there were any 
spectacle flanges with spectacle blanks in them in the 
cross-overs which are marked here as N and O? 

A. I observed that they were provided with spectacle 
flanges as shown on this plan, but they were installed in 
the open position. In other words, they had the blind 
section out so that products could go from one side to the 
other. 

©. Based on your experience, will you tell us what in 
your opinion should have been done on board the Egg 
Harbor to prevent one product from contaminating the 
other? 

A. Well, we start on the suction lines B and C. We 
will go to the cross-over G. Before we would put, or 
before I would put unlike products like in tank 6 and 
tank 3, we [101] provide a definite blind in this cross- 
over. That is with a spectacle. We would provide a 
spectacle flange there. 

QO. And you would seat it in a closed position so that 
there would be no chance for oil or products to go from 
fire 3 ‘line to the € hie? 

The Court: In other words, is this the flange here? 

The Witness: This is the line, sir. 

The Court: Where would the spectacle flange be put? 

The Witness: We would put it in right here. 

ne Cane: What are these’ 

The Witness: Manually operated valves, operated with 
extension rods from the deck. | 

The Court: I know. but they can be shut off? 

The Witness: From the deck. sir, ves. sir. 

The Court: So that no oil could pass through? 
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The Witness: Ii they are tight. 

The Court: Ii they are tight? 

The Witness: Yos, Sir. 

The Court: It has to be tight or it would leak? 
The Witness: Yes. 


QM. By Mr. Hall: Then, in order to make the cross- 
over which is marked G safe, as I understand you, you 
would install a spectacle blank in the pipe G between the 
two valves. Is that correct? 

A. Yes. sir, and fit it tm a closed position, imstadl it 
in a closed position. [102] 


©. To do that you would have, there being no flanges 
for the reception of a blank position, you would have to 
take out a piece of pipe, wouldn’t you, and make it adapt- 
able for the blank in the spectacle? 

The Court: You would have to do some plumbing? 


The Witness: You would have to do some plumbing, 
yes, but looking at this manifold right here, the way it 1s 
set up, it looks like you might put a blind in there without 
taking out any pipe. In other words, you could change 
the bolt holes a little bit to change the blind. 

The Court: As I understand your testimony, it 1s 
your opinion that these valves are insufficient to properly 
block off one tank from the other and the spectacle flange 
should be inserted there? 

The Witness: You are absolutely correct. sir. 

The Court: And on the other hand, if these valves 
are working properly they would serve the same purpose, 
would they not? There is a double check? In other 
words, ‘there are two valves thefe, are there not? 


The Witness: Yes, sir. 
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The Court: And that would act as a double protection? 
You would not only rely on one valve, but under your con- 
struction, you could rely on two valves? 


The Witness: That is right, if they are tight. 


The Court: Well, if the spectacle is not tight, you are 
in trouble, too, aren’t you? [103] 


The Witness: Well, it would have to go through 
intetal, Sir. 


Mie Comri- ) eiew, but if these are tight, it hes to 
go through metal too? 

The Witness: That is right. 

The Court: So, is is your opinion that the construc- 
tion of the vessel is such that it would be unsafe for the 
carrying of two grades of petroleum products? 

Whe Witness: Yes, sir, with that setup, yes, sir. 
Unlike products, you see, like gas here and diesel over 
here. 

he Comt: “Yes, 

QM. By Mr. Hall: Now. will you explain why, from 
your experience, you consider it unsafe to handle different 
products relying simply upon those two valves? 

A. Dirt gets under the seats. They won’t seat prop- 
erly. The threads wouldn’t bear on the valve. You may 
put a wrench on it and put all the leverage two men could 
put on it, and you think it 1s closed, but these, you under- 
stand, sir, are down in the tank. They are in the prod- 
ucts. You have no Jubrication and these valves work 
quite hard. So, for that reason anything might get under 
them. 

You might test those valves today and load through 
them tomorrow, and a spring from your pump or a spring 
from any debris might get underneath those valves and 


164 United States of America vs. 


(Testimony of L. Simonsen) 


they could not be closed tightly. You cannot rely on 
valves. 

©. Now. Mr. Simonsen, I call your attention to the 
fact [104] that in the cross-overs L and M, for example, 
it is shown on this chart that those cross-overs are equip- 
ped with spectacle flanges. Is there any greater danger 
from contamination through cross-overs L and M than 
through cross-overs G and H? Ay. Md, Gime 

©. So that I understand yow correctly, 1f each one of 
cross-overs L and M are equipped with spectacle flanges, 
cress-overs G and H should be so equipped? 

A. Your deduction is definitely correct. 

©. What else would vou have done besides installing 
spectacle flanges in the cross-over G? 

The Court: You wouldn’t have changed the name of 
the ship. would your 

The Witness: No, sir. We would also have installed 
spectacles in the cross-over between lines A and B. 
By Mr. Hall: That is the cross-over marked H? 
ives, El. 
What else would you have done? 


1 PO 


A. Then. we also would have set the spectacles in the 
cross-overs M and IL in a closed position, spectacles N and 
() in the cross-overs in a closed position. 

The Court: Which ones were found open. N and L? 

The Witiiess: “Yes, Sir. 

Mr. Hall: IT might say, your Honor, that the deposi- 
tion of the master will show that they were not using any 
of the closed positions on these spectacles anywhere on the 
vessel, [105] Everything was open. 

The Court: | see. Where are those open spectacles? 

The Witness: I observed O and N to be open. 
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Mr. Hall: The master says they were all open. 

The Court. AP right. 

QO. By Mr. Hall: What is a hydrostatic test? 

A. A test of water on new construction or any new 
work done in a pipe line. 

The Court: At this time, we will take a short recess. 

(Short recess. ) 

The Court: I would like to ask a couple of questions. 

These flanges here, O and N, were those the flanges 
that you said you found open? 

The Witness: Between N and O. The cross-over 
here on O, and the cross-over here on N. 

The Court: These two lines here marked 1 and 2, 
just for our information, these are the flanges, are they 
not? 

The Witness: The spectacles, yes, sir. 

The Coum: “Or spectacles? 

The Witness: Yes, sir. 

Mr. Hall: I can mark this O-1. 

The Court: Now, those were the two flanges that you 
found open? 

The Witness: Yes, sir. 

The Court: Now what effect would that have m the 
pumping of oil, in pumping the cargo out. with having 
these open? [106] 

The Witness: The point is this, sir— 

The Court: In other words, would the effect of having 
those open cause a commingling in the pumping out? 

The Witness: If these valves were not tight? 

The Gott. I the aives*O and N are’ hot Tight, 
then that would cause— 

The Witness: The intermingling, yes, sif. 
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The Court: Then, if those valves were tight, it 
wouldn't cause the intermingling? 

The Witness: No, sir, if they were tight. 

QO. By Mr. Hall: When you speak of the spectacle 
flanges in the closed position, you mean, do you not, with 
the blank piece of pipe completely blocking the pipe? 

Ae we6, Gre 

©. Would you proceed with your description of what 
is done in the case of a hydrostatic test? 

Mr. Mack: Do you want to offer this exhibit in the 
case? 

Mr. Hall: Yi@s 

The Court: I think it should go in evidence as ex- 
planatory of the witness’ testimony. 

Mr. Hall: Very well. [I will ask that the model 
which is marked Exhibit 10 for identification be received 
in evidence. 

The Court: Tt may be recerved. 


(The model referred to was marked as Libelant’s Ex- 
hibit No. 10, and was received in evidence.) 


©. By Mr. Hall: Would you proceed with your 
description [107] of what is done, briefly now, when a 
hydrostatic test of cargo lines is made? 

A\. As IT started out to say. on all new installations, 
any changes in pipe lines or periodic overhauls of any kind, 
before a ship is put back into commission, we make a 
hydrostatic test of all lines, suction lines, discharge lines, 
by-pass lines, cross-overs, stripping lines, et cetera. 

(). What is the purpose of that test? 

A. To determine whether there are any leaks. 

Q. You mean by leaks, leaks in the valves and cross- 
overs? 
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A. Yes, and expansion joints or leaks in the line any 
place, sir. 

QO. Then, if I understand you correctly, water is 
pumped in the line and more pressure is forced against a 
closed valve. Is that what is done in this test? 

A. That is right, sir. Normally the suction lines are 
tested to 50 pounds. I mean all these lines, all these lines 
suction to the pump. The discharge lines we test to 125 
pounds. 

The procedure, for instance, on this line would be to 
hill the whole line to the very top, at the very top of the 
manifold of the discharge header; place in a 50-pound 
test on the line to give all the suction branches, and we 
would start in, say, at No. 1 tank, and go right down the 
line on all our blocks, master valves, and so forth. [108] 

When that is determined tight, then we shut off the 
loading drops and test the discharge side down to the 
pumps at 125 pounds, and all of this is proved tight 
before the vessel is permitted to load a cargo. 

©. Well, now, I want you to assume these facts, which 
I believe will have a basis in the evidence in this case. 
Assume that this vessel, the Ege Harbor, was delivered 
by the buildings on the 10th of April, 1943; that there- 
upon, the vessel was loaded with water ballast and pro- 
ceeded from Portland, Oregon, to San Pedro, Caltfornia;: 
that it took on at San Pedro, California, a cargo of diesel 
in tanks 5, 6, 7 and &, and then proceeded to El Segundo 
and took on a cargo of gasoline. which was placed in tanks 
2.3.4 and 9: that cargo Of easoline and that car@o af 
diesel being the cargo involved in this case. 

My question to you now ts this, Mr. Simonsen. Would 
you in the case of that vessel before that cargo was loaded 
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at San Pedro and El Segundo, make one of these hydro- 
static tests irrespective of what tests may have been made 
before the vessel left the hands of the builders on 
April 10th? 

A. The test that I would definitely make if I would 
ever load that kind of a cargo in this ship at that time 
would be before loading to test the valve in the cross- 
overs. My purpose in that would be to isolate, definitely 
isolate line C. for instance, so that there would be no pos- 
sible chance for any contamination into line B through 
this cross-over. | 109] 

They have a very bad situation— 

©. Would you also test in the same way the other 
cross-over from A to B? 

A. That is what I was coming to now. They have 
vot a very bad situation here, the way this cargo is loaded. 
I would also put a test on the cross-over at H between A 
and B to determine it tight. 1 wouldn’t hke to make the 
load, though, sir. T wouldn’t like to make that kind of a 
load. 

©. Then, if | understand you correctly up to the 
present time, you would make a hydrostatic test of the 
cross-over which is indicated in this chart as H and also 
a hydrostatic test of the valve in the cross-over on G? 

A! Wes: 

QO. Is that right? fy.” FES. 

The Court: Do I understand that before each loading 
of a tanker it 1s good practice to make those tests? 

The Witness: Well, 1 will tell you, sir. as I men- 
tioned before— 

The Court: You can answer that. Is that common 
practice? ITs it good practice? 


Standard Oil Company of California, etc. 169 


(Testimony of L. Simonsen ) 


The Witness: It is good practice. It would be natur- 
ally good practice and we wouldn’t do it any other way 
if we had this kind of a setup in our manifolding. We 
wculdn't load this kind of a cargo without spectacles in 
there, sir. 

The Court: So far as the valves are concerned, if they 
[110] were not tight, or if somebody manipulated them, 
that would cause the intermingling? 

The Witwess: Yes, sir. 


The Court: In other words, as I understand your 
testimony you, of course, do not approve of this method 
of shutting off one tank from the other? 

The Witness: Definitely not, sir. 

ine Gougi- Gaindein thesevent of using this forfiipof 
valve, you would test those valves each time _ before 
loading? 

Me Witness: Yeswsir, if we were going to putt a dif- 
ferent product on each side, sir. 

Mr. Hall: That is all my direct examination of this 
witness, if the court please. 

I have in the court room Mr. Dobler, who is connected 
with the Texas Company, a marine superintendent. He 
has a tanker under repair that he has to watch, and I 
would greatly appreciate it 1f this witness might be with- 
drawn and I might put Mr. Dobler on. IJ don’t think it 
would take very long. 

Vwe Court: That is all right. JIs it satisfactory 
with you? 

Mi Mack: That is satisfactory with mé. vottr Planar. 


(Witness temporarily excused.) [111] 
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called as a witness by and on behalf of the libelant, being 
first duly sworn, was examined and testified as follows: 
The Clerk: Will you state your name, please? 
The Witness: Daniel Dobler. 


Direct Examination 
By Mr. Hall: 


©. What is your present position, Mr. Dobler ? 

A. Superintendent of marine operations for the Texas 
Company of the Pacific Coast. 
Your headquarters are in Wilmington, California? 
Yes. 
How long have you been with the Texas Company? 
Almost 18 years. 
. What are your duties as marine superintendent 
with that company? What have they been? 


O>O FO 


A. To supervise the loading of ships, the repairing 
of ships, manning and in general supervision of all 
activities. 

©. You had charge of the loading and discharging of 
tankers ? A. Yes, sir, I do. 

©. You also had charge of the repair of tankers? 

An Yes, Stt., io: 

QO. You also have had charge of the arrangement of 
separate cargoes in the same tanker ? 

A. Yes, sir, do. [iz] 

©. How many tankers have you had under your 
supervision as belonging to the Texas Company, for 
examiple, of late years? 

A. Well, it averaged about six. 

©. Now, I show you Libelant’s Exhibit 9 in this case, 
which is a plat showing the cargo piping in a so-called 
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T-2 tanker, and I want you to assume that this tanker 
was carrying gasoline in tanks 2, 3, 4, and 9, and that it 
was carrying diesel furnace oil in tanks 5, 6, 7 and 8. 

My question to you now, is this: What would you 
have done, or what in your opinion should have been done, 
basing your opinion upon your experience, to prevent a 
commingling of the products in the tanker? 

A. Well, I would always put in the blind joints to 
insure that there would be no contamination of cargo. 
That is a standing order in our company. 

O. By the words “blind joints,” do you mean the 
blind part of the inside of the spectacle as illustrated in 


Libelant’s Exhibit 10° ees alt. 

©. Go ahead. Where would you put in those spectacle 
flanges? A. I would do that in the pump room. 

©. You would do that in the pump room. 

A. Yes, sir. 

Q. In the cross-overs in the pump room? [113] 

A. Yes, sir, in the cross-overs in the pump room. 

©. You mean by that the cross-overs which are 


marked on this plat L and M, and O and NP 

Be aims teint, yes, sir. 

The Court: Would that prevent commingling by 
putting them in those places under that piping system? 

The WVitness: Yes, that would. 

Cy y Mir. Teall: 1 Gall your attention to the iaett 
that there is a cross-over between cargo lines at H and 
another cross-over at G. Would you put in blank spec- 
tacles in those cross-overs? 

A. ¥ would feel safer with them in. 

The Court: Would vou say that 1s good practice? 

The Witness: That is positive practice. 
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The Court: Why? 

The Witness: Well, you are doubly sure then that in 
the event either one of those valves would leak, why, you 
would still have no contamination. 

The Court: Both of them would have to leak before 
there would be any contamination ? 

The Witness: There might be a possibility that there 
might be a foreign object under this line that may swerve 
this valve or thts one, or both. 

The Court: It has to swerve? Something would have 
to go wrong with both valves in order to cause a com- 
mingling? 

The Witness: That is true. [114] 

©. By Mr. Hail: In your experience, Mr. Dabler, 
have you known of instances where a foreign object pre- 
vented the tight closing of those valves? 

A. Yes. that has been my ‘experietice. 


Mr. Hall: Take the witness. 


Cross-Examination 
By Mr. Mack: 


(). Mr. Dobler, did IT understand you to say it was 
positive practice to put in spectacles way down in the bot- 
tom of the ship there in what they call the No. 5 cross- 
over and No. 7 cross-over? 

A. IT would do it to protect myself on that. 

O. Now. the No. 5 cross-over, as T understand it, is 
marked G on this plat here. Libelant’s Exhibit 9, and the 
No. 7 cross-over is marked H. Is that right? 

ae 2 Cs. 

QO. Well, now, just to get a picture of those things, 
the actual valves themselves are way down in the ship, 
aren't they, Mr. Dobler, way down in the tanks? 
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A. Thejearé: 

Q. Are you familiar with a Swan Island tanker as to 
the depth of the tanks? 

A. Well, I can’t give you the exact depth. I know 
they are deep. 

©. It is somewhere around 38 feet? 

A. Somewhere around there, I should judge. [115] 

©. Now, even though the vessel was constructed that 
way and delivered after tests. you would put in spectacles 
in the 5 and 7 cross-overs? 

A. | would put the spectacles in the pump room as 
required to isolate the cargo. 

O. Well, we are not talking about the pump room 
right now. We are talking about the No. 5 and 7 cross- 
overs in the bottom of the ship. 

A. Well, in this case, I would depend on these two 
valves here, although I would feel better with the joint 
in the line. 

©. But isn’t it customary and quite usual as a matter 
of fact. to rely on straight cross-overs Nos. 5 and 7 


without any spectacles? A. Seme do, yes. 
©. For instance. don’t you have a tanker called the 
“Shenandoah”? A. Yes, sir. 


©. Did you outfit that tanker with spectacles down in 
Nos. 5 and 7 cross-overs? 

A. We isolate those lines from the upper deck. 

Q. But that is via the pump room, isn’t it? 

”%\. In the pump room, yes. 

Q. And you rely on the valves, for instance, in the 
Shenandoah so far as the No. 5 and No. 7 cross-overs 
are concerned for carrying different grades of cargo? 


[116] 
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A. If it is dissimilar cargo like diesel and gasoline, 
we blind them off. We don’t depend on the valves. 

QO. Have those been changed by you to be able to blind 
them off? 

A. Well, they always have been arranged after that 
manner. 

Mr. Hall: Pardon me, Mr. Mack. You mean blind 
off the spectacle device? 

Mr. Miack: Yes. 

The Witiess: VPatdon: me. 

©. By Mr. Mack: On the Shenandoah, for mstance, 
do you have the spectacle arrangement in the Nos. 5 ald 
7 cross-overs in the bottom of the ship? 

A. No. That is all on the upper deck. 

Q. That is handled by wheel valves, isn’t it? 

A. No. We take out a 12-inch nipple on deck and 
blind-off both those pipe connections. 

©. But you don’t do anything to the valve down 
below? 

A. Well, all the valves are in the pump room anyhow. 

OQ. The point is the Shendandoah is a lot different 
tvpe of tanker from the Swan Island tankers? 

A. Absolutely different. 

© 1 see, 

The Court: But anyway, you do it from the deck? 
It has the same effect as using one of these spectacles? 

The Witness: Precisely the same. [117] 

The Court: Except that you have a different method 
of doing it? 

The Witness: The only thing. we take out a 12-inch 
section of line and then blank each flange that completely 
isolates that line from the general loading headers. 
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©. By Mr. Mack: But that is up on top, and not 
down in the ship? A. That is up on deck. 

The Court: So that it has the same effect as if you 
blinded off these— 

The Witness: As if these in the pump room were 
blinded off here. With the Shenandoah, all her pipe lines 
are on deck, and all suction valves for each tanker are in 
the pump room. 

©. By Mr. Mack: So that you can get at them? 

A. Yes, we cam @et af them. 

©. And it would not be unusual in this type of tanker, 
would it, to rely on the Nos. 5 and 7 cross-over valves 
completely ? 

A. Well, in most cases most of the operators, I pre- 
sume, would. 

Wire Court: Ae twat goed practice or bad practice; in 
your opinion? 

ihe WWitmess: Well, there is always the danger of 
contamination, even with a double valve. 

QO. By Mr. Mack: Now, let me ask you this, Mr. 
Dobler. [118] If, and we will assume for the sake of 
illustration that you blanked off, you went down in the 
bottom of the ship and went to a lot of trouble and work 
and fixed up Nos. 5 and 7 cross-overs so that you could 
blank them off. would you not then sacrifice a certain 
amount of maneuverability of vour cargo? 

A. Will you repeat that once again, please? 

QO. Yes. Let us suppose, for instance, that you went 
to the trouble and time and expense of going down in the 
bottom of the ship and doing whatever was necessary to 
put spectacles in the No. 5 cross-over marked G, and the 
No. 7 cross-over marked H. and you had those set with a 
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cargo. Then, would you not sacrifice maneuverability of 
the cargo and that sort of thing? 

A. Well, once you had them blanked off and you were 
going to pump out those particular cargoes in a certain 
out port, what difference would it make? 

©. Well, let me ask you— 

The Court: It would make it difficult to shift the 
cargo. 

Mr. Mack: That is one point. 

The Witness: Well, you wouldn’t shift the cargo. If 
vou had diesel there, you wouldn’t shift it back into the 
gasoline. 

©. By Mr. Mack: Yes, but from port wing to star- 
board wing, or from one center tank to another wing 
tank, you [119] couldn’t do it, could you? 

A. Well, you wouldn’t do any shifting along that 
line. You would leave the cargo in there until you 
pumped it out. 

©. Well, what I have in mind is that sometimes ships 
are subject to sudden lists and that sort of thing and you 
have to shift the cargo occasionally. 

f&. J have never had to-shift the cargo. 

© You haven't rua mto thatr A. No, Sir. 

MQ. Then, supposing that you had your Nos. 5 and 7 
blanked off: then, with this line here marked C, if some- 
thing happened to that line C, you couldn’t get your cargo 
out of tanks 2, 3, 4 and 5, could vou, or Nos. 2, 3 and 4? 

A. Will you repeat that once again, please? 

©. Well. now, this line here C runs to tanks 1, 2, 3, 
and 4? A. That is correct. 
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Q. If everything was blanked off and this pump broke 
on line C, you could not get your cargo out of there until 
the pump was fixed, could you? 

A. Possibly not, no. 

QM. But, if you did not have Nos. 5 and 7 cross-overs 
blanked off, could you not pump out tanks 5 and 6 and 
then run 1, 2, 3, and 4 through that cross-over? 

A. Through thts cross-over here? 

) Yes. [ 120) A. Yes, that could be done. 

O. So that if you blanked off those cross-overs you 
couldn’t do that? 

A. This is a line running through here. If this line 
was broken down, there would be no way of pumping 
out here only through here (indicating). 

© Mr Dobler, jist so’we are perfectly clear om this, 
if the No. 5 cross-over were blanked off, and the No. 7 
cross-over was blanked off, and the pump on line C broke 
for tanks 1, 2, 3, and 4, you could not empty those tanks, 
could you, until the pump was fixed again? 

Ae That is correct. 

©. But, if you didn’t have the cross-overs at 5 and 7 
blanked off, you could empty at least tanks 5 and 6 and 
then, through that line, empty tanks 1, 2, 3, and 4, couldn’t 
you? 

fe Vat is correct. In fact, ] would not load @ ship 
the way this one was loaded. 

The Court: What do you mean by that answer? 

The Witness: I would concentrate the diesel in one 
end of the ship. and the gasoline away from it. 

The Court: Why would you do that? 

The Witness: Because there would be less opportunity 
for contamination. 
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©. By Mr. Mack: Mr. Dobler, 1s your company 
carrying different grades of cargo at the present time? 

A. We are, four to five different grades. [121] 

©. You are carrying maybe gasoline, diesel oil and 
crude all in one tanker? 

A. No. We will carry stove oil, diesel oil, two grades 
of gasoline. We also carry or used to carry lubricating 
oi! in connection with kesosene. 

©. That is a common practice among the tanker 
fraternity, isn’t it? Ps Ut As. 

MQ. Now, if | understand you correctly, 1f you were 
loading this cargo, you would load four tanks of diesel 
and then four tanks of gasoline? 

A. 1 would try to hold the diesel as much together as 
] possibly could, keeping in mind the trim of the ship. 

The Court: Is there any difference in the weight? 

The Witness: There is a difference in the weight. 
Diesel is heavier than gasoline. 

©. By Mr. Mack: So that on this vessel, assuming 
that the diesel was loaded in tanks 5, 6, 7 and 8, that is 
pretty much along the middle of the ship, isn’t it? 

A. That ds whe contér of the ship: 

Q. So, you have your heavier liquid all towards the 
eeniter ? A. (UNo tespenee. ) 

The Court: Thatas Mae) amt iH? 

The Witness: Yes, that is true. 

QO. By Mr. Mack: Then, wouldn’t you say this vessel 
[122] was loaded properly? 

A. Well, that would be in the minds of some masters, 
ves, it would be loaded properly, but we try to keep the 
diesel as far aft as we possibly can toward the pump 
room or adjacent to the pump room to avoid contamination 
as much as we possibly can. 
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The Court: What is the danger? Is there much 
danger in these cargoes of contamination? Is that some- 
thing you are constantly on the lookout for? 

The Witness: All the time. On every cargo com- 
posed of two or three commodities, we are very watchful 
on the contamination. Samples are taken and checked 
after loading, and they are checked before discharging. 

The Court: Well, in loading a vessel of this type, 
would you make any test to ascertain whether or not the 
piping was secure? 

The Witness: Were I to assume charge of this vessel, 
presuming she is a new vessel, to satisfy myself, I would 
apply 100-pound tests on all the line valves and whatnot 
to satisfy myself that the lines were tight and that the 
valves were tight. 

The Court: Before loading? 

The Witness: Before loading, yes, sir. 

The Court: Do you know whether that is a practice 
m the fraternity, as [{ believe it is called, the tanker 
fraternity? [123] 

The Witness: Well, T have handled a lot of it myself. 

The Court: You don’t know whether anybody else has 
or not? 

The Witness: Yes. Jt 1s common practice in the oil 
proup to test their pipe lines every so often, possibly every 
trip, if they have doubts. 

The Court: Well, you would expect a new ship to be 
tight, wouldn’t you? 

The Witness: Yes, you would. Jn line with good 
workmanship everything should be tight, but there is that 
possibility that rags may have been left in the line. and 
there may have been bolts left in the line, and while they 
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may lie dormant in one position, they might also move in 
another and possibly come under a valve, or a bolt may 
shift under the valve. That has been common experience 
with myself. 

The Court: Do you test any different on a new ship 
than on one that has been in service? In other words, 
assuming yvour ship was a new ship, as you have as- 
sumed, you say you would test it under 100-pound pres- 
sure. Would you be any more careful in your testing for 
a new ship than you would one that had been in the service 
for awhile? 

The Witness: Yes. |] can remember of ome ew 
ship that came out of the builder’s yard, people that were 
famed for their workmanship, and when it arrived, all the 
valves had to be taken out and remachined to be tight. 

©. By Mr. Mack: Mr. Dobler. 1f you assume that 
the [124+] particular ship involved here is loaded with 
diesel at San Pedro and then went around to E] Segundo 
to pick up gasoline, would you say that the ship was 
properly trimmed, having the diesel in the tanks 5, 6, 
7 and &? 

A. Well. it would give her more of a level trim. 

©. And if it were the fact. Mr. Dobler. that before 
loading any petroleum products whatever all lines in this 
particular ship were subjected to 125-pound water test 
and there were no leaks whatever, would you say that the 
vessel was subject to being loaded? 

A. Well, now, where would you make that test, in the 
shipyard or just before she started to load? 

. Assume that the vessel made a trip brand-new in 
ballast and while at sea, just before coming into port, 
water tests were made on all cargo lines and pipe lines 
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at 125-pound pressure, and there were no leaks. Would 
you say that was good practice and that it would be in 
good order to load the ship? 

The Court: Without further tests? 

Q. By Mr. Mack: Without further tests? 

A. Speaking of present day crews, I certainly would 
like to see the test myself. 

©. Well, we assume that you don’t have to see it. 
You are assuming it was done. 

A. Well, in that case I would have to take the cap- 
tain’s and the mate’s remarks that it was bona fide and 
(Zs |) the lmesswere tight. 

The Court: How could they determine that they were 
tight 1f the tanks were loaded with ballast? 

The Witness: Well. you would test the lines when 
the ship was empty, or, you could still have your ballast 
in certain tanks and test through the empty tanks, and at 
the time you pump out, you could test the lines in the 
remainder of the tanks. 

Mr. Mack: [I think the fact is, if the court please. 
they pump all the ballast except one tank out and make 
the water test, and then make the last water test in the 
final tank when they pump it out. That will show from 
Captain Olsen’s deposition. 


Re-Direct Examination 
oy Mer. “Pia: 
©. You were asked, Mr. Dobler, if the cross-over G 
were blanked off, whether it would be possible to remove 
the cargo from tanks 2, 3 and 4 if the pump pertaining to 
line C broke, and I think you said it would not be. 
A. That ts presuming it broke in here? 
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O. No. A. The pump broke down? 
Q. Yes. Wasn’t that the question? A, Yee 
(). And you said you could not remove— 


A. Well, you can pump through this line. [126] 

(). Wouldn’t it be entirely possible? 

A. You could pump through this line here. 

Well, to get it in the record, assuming that that 
pump pertaining to line C broke down, and you had per- 
manently blanked cross-over at G, wouldn't it be entirely 
possible to remove the contents of tanks 2, 3 and 4 through 
the cross-over M by means of the pump pertaining to 
line. BP A. That could be done, yes, sir. 

(). Now, if the vessel should load four tanks of diesel 
at San Pedro, wherever that diesel was accommodated 
it would be perfectly possible, would it not, to put water 
ballast in the remaining tanks for the purpose of the 
voyage up to El Segundo? 

A. Jt could De dom, Fes, sit 

The Court: As I understand it, the way you suggest 
loading 1s to have the diesel tanks in one group, and the 
gasoline tanks in another group, as a_ precautionary 
measure ? 

The Witness: Yes, sir. I can illustrate, if the court 
may allow me, where we load a ship at our terminal 
where the master insists on loading the underneath tanks 
with gasoline and the other tanks with kerosene. For 
instance, No. | with gasoline, No. 2 with kerosene, No. 3 
with gasoline, No. 4 with kerosene, and so on until it ts 
completed. 

We proposed to him that he load the kerosene tn one 
end of the ship with a certain amount forward in his 
smaller tanks, and he disagreed with us and the result was 
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[127] contamination of the entire cargo by such manner 
of loading. 

The Court: Well, how was it contaminated? 

The Witness: Well, it was partially contaminated. It 
was contaminated through the suction lines as well as 
through the vent lines. 

Mr. Mack: Was that a Swan Island tanker? 

The Witness: No, sir, it was a foreign tanker. 

©. By Mr. Hall: Have you been advised by the War 
Shipping Administration, Mr. Dobler, that spectacle 
flanges were recommended in the case of tankers carrying 
different products? 

A. Yes, sir. Here is a communication from my New 
York office signed by Mr. Buchanan, our general marine 
manager, calling attention to that. 

Mr. Mack: That is dated, though, isn’t it, December 
14, 1944° That document you have just referred to, 
Mr. Dobler, is dated December 14, 1944? 

The Court: It will speak for itself, will it not? 

Mr. Mack: This happened back in April of 1943. 


Vhe Court: It may imdicate they are finally catching 
up with themselves. They probably have had some other 
trouble like this. I don’t know why it is, with all the 
shipments of oil where they must have had any amount 
of commingling, that the law books are practically devoid 
of cases involving a situation such as we have here. At 
least we haven’t been able to find any. [128] 

Mr. Hall: If the court please, | offer this document 
which the witness has produced with reference to spectacle 


flanges, 
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The Court: Any objection? 

Mr. Mack: Yes, on the ground it is remote and im- 
inaterial. 

The Court: Well, I don’t see where a letter from his 
vencral manager to him would be admissible unless it 1s 
consented to. 

Mr. Hall: Well, 1f the court please, | am not par- 
ticular about the letter, but the letter attaches and trans- 
mits to Mr. Dobler a War Shipping Administration cir- 
cular No. 27. It is called “Tanker Operations Circular 
No. 27.” It is put out by the Tanker Operations Divi- 
sion of the War Shipping Administration. I think it 
would be something the court could take judicial notice of. 

The Court: We will mark it for identification in this 
case. 

Mr. Hall: Then, Mr. Mack, if you have fio objection, 
I will take just the circular and mark that. 

Mr. Mack: Is that War Shipping Administration 
Gircular Mo. 277 

Mr. Hall: Yes. 

The Court: Any objection to that? 

Mr. Mack: I will object on the same ground that it 
is remote and immaterial, being dated December 14, 1944. 


The Court: It may be marked for identification. 


[129] 


(The document referred to was marked as Libclant’s 
exhibit No. 11, for identification. ) 


My. .Eiall: That is all. Mr. Dobler. 


(Witness excused. ) 
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resumed the stand as a witness by and on behalf of the 
Libelant, and, having been previously duly sworn, was 
examined and testified further as follows: 


Cross Examination 
By Mr. Mack: 

QO. Mr. Simonsen, | believe that you and Mr. Kilbourn 
went on board the Egg Harbor around 5:00 or 5:30 in the 
evening of April 23, 1943. Is that right? 

ae Yes. sine 

©. When you were there, you talked to the mate on 
watch. Is that right? A, “What 1s piety sir. 

©. Was he the second mate, do you know? 

A. He was the second mate, sir. 

©. “Andris customary, is it not, in fact it is practice 
that there be a mate on watch at all times? 

A. That is right. 

©. And the mates take turns on the watches, do they 
not? 

A. That is right, sir. They stand watch and watch. 

©. So that when the second mate is on watch, he is 
in | 130] charge of the ship? A. (hat is*rigite, siz. 

©. And it is quite customary for the captain or other 
officers to be away or on other business as long as there is 
ome of the officers on watch. Is that might? 

A. Whit 1s practice, sir. 

Q. Now, did you get the second mate’s name, or do 
you recall it? mA. | dornct, Sir. 

©. You had some discussion with him, [I believe you 
said. me Yes, sir. 

©. What was that conversation? 

A. The second mate informed us that he didn’t know 
anything about the loading of the ship, the operation of 
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the valves, or he didn’t know anything about manifolds. 
He was not a tanker man. He led us to believe, in fact 
from his conversation I could see he was not a tanker man. 

(), Well, did he tell you in so many words “Mr. 5i- 
monsen, | am not a tanker man,” or is that something 
you assumed? 

A. 1 don't think he told me in so many words, but he 
said he didn’t know the pumping arrangement, the load- 
ing arrangement or the pipe lines or the valve seats. 

(). Now, at that time, the pumping was shut down, 
Was it? A. Wee Sir, [4st] 

(). And discharging was not commenced until Mr. 
Hicks had returned, was 1t? 

A. | was not there when discharging commenced the 
second time, but that is what | understand. 

1). Now, you also talked to the assistant pump man? 

A. ‘Virat is" tehe. 

(). Was that the same afternoon or when? 

A. It was the same afternoon, the same evening rather, 
when we went on board. 

©. Right after you talked to the second mate? 

A. That is right, sir, right after we talked to the 
second mate we talked to the pump man. 


©. Where did that take place? 

\. After the midship house. 

(). Was anybody there except you and Mr. Kilbourn? 
A. And the second mate. 

©. ‘The second mate? 

\. Yes, sir, and the assistant pump man. 

©. What did the assistant pump man say, if anything? 
A. The assistant pump man—we asked him about the 


valve scatings and he said he knew nothing about them. 
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The valves were all set, according to him, by the pump 
man before he left. He told him that there was nothing 
for him to worry about so far as the cargo was concerned, 
meaning the cargo sseli in the tanks or the valves. His 
main job was to keep those pumps going, watch. the 
pumps, watch the pressures and [132] so forth. He said 
he was told he would have nothing to worry about so far 
as discharging was concerned. 

©. Mr. Simonsen, did you have anything to do with 
these tests of the samples that have been related by Mr. 
Kilbourn? A. Not a thing, sir. 


Q. You were engaged in other business, were you 
not, during that time? 
A. 1 was in my own work, yes, sir. 


Have you ever sailed on tankers yourself? 
Wiese sir. 


Q 
A 
©. What licenses do you hold in the Marine? 
A. I hold an unlimited chief engineer’s license. 
©. When did you last sail on tankers? 

BS 


I last sailed on a tanker as a licensed officer about 


©. That was in the early days of the tankers? 

A. Tankers haven't changed any, sir. 

QO. Now, this Egg Harbor is what is practically known 
ceasomonisiand tanker, 1s it not? he You. Sr 

QO. They first started to produce those several years 
ago, did they not? A. That type somewhat, ves, sir. 

©. That is one of the newer types of tankers that have 
been evolved? [133] 

A. ‘The hull construction, yes, sir. The pipe line con- 
struction is not new, 
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©. Well, by that you mean that all tankers basically 
have stripping lines and suction lines and that sort ot 
thing ? 

A. Not necessarily all stripping lines, no sir. Some 
of those do not have stripping lines. They use the main 
lines for stripping. 

©. Now, as I understand it, Mr. Simonsen, 1f you had 
been running the show here, so to speak, so tar as the 
lege Harbor was concerned, you would have set spectacle 
Llanks in cross-overs designated as G and H on this plat? 

A. Yes. sir. 1 would have provided a spectacle or 
closed spectacle here on cross-over G and one here on H. 

Now, as I said before, I would never load the ship this 
way, sir. [| would not load the ship this way. 

Q. Well, G is what is known as a No. 5 cross-over? 

hy. Wes. 

(). And H is known as a No. 7 cross-over? 

Ax. ies, Sir: 

©. Now. when you say you would never load the ship 
that way, what do you mean by that, sir? 

A. Tt is not safe. Mt 1s not safe to load gasoline and 
any other uncommon product in adjacent tanks using the 
same pipe lines without a definite spectacle in there. It 
definitely isn't sate. 

In the first place, you are relying on human nature and 
[134] the human element, and you are relying on your 
valves being tight. and you don’t see them. They are 
down usually in 302 feet of oil, and you are depending 
on those seats being o. k. and not having any interference 
whatsoever, and it 1s not safe. It is definitely not safe 
to load gasoline on one side of the valve and diesel oi! on 
the other side of a valve. 
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©. Well, isn’t m reasonable in your opinion, Mr. 
Simonsen, to install gate valves and a pair of them for 
cross-overs there? 

A. Not between products, not between unlike products, 
no sir. 

©. The reason, as I understand it, that you install 
two valves within a short distance of each other instead 
of one, 1s that 1f one may not work you have always got 
the other that will? 

A. That is very true. We have that setup on like pro- 
ducts. If we have two grades of diesel where a little 
contamination doesn’t make a great deal of difference, 
then we rely on the double block, but we do not rely on 
the double block between gasoline and diesel oil because 
it is not safe. 

The Court: What do you base that statement on? 

The Witness: The unknown quality, sir, of the valve: 
the human element. and then the possibility of there being 
something under the valve. 

The Court: I know, but has experience taught you that 
there is an element of risk of contamination wherever you 
{135] have a cargo of two grades of oil? 

The Witness: Definitely so. Where you have got 
valves, definitely. We have had it happen so many times. 
Do you know, sir, that for 20 years we haven’t loaded 
gasoline under my jurisdiction for over 20 years on one 
side and diesel on the other without a definite block in 
there. 

©. By Mr. Mack: Have you been using Swan Is- 
land tankers? 

A. No, sir. | have not been using Swan Island tank- 
ers, but a pipe line is a pipe line and it doesn’t make any 
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difference what kind of a tanker it is. It is still a pipe 
line. It still takes in tanks. We have tankers with prac- 
tically the same kind of setup as this. 

Q. You know, do you, Mr. Simonsen, that this Swan 
Island tanker was passed by and accepted by the United 
States Maritime Commission? 

A. By the United States Maritime Commission? 
Well, yes, | assume it was. 

©. And isn’t it a fact that there are many tankers, 
American registered tankers, sailing the seas, that have 
and rely on cross-over valves down in the bottom? 

A. I couldn't answer that, sir. JY couldn’t answer it 
at all. I just couldn’t believe that anybody would do it. 

Q. Well, now, if you were taking delivery of the 
tanker brand-new with the No. 5 and 7 valves as shown 
there, cross-overs, before accepting any cargo whatever, 
would you go down |136] in the bottom and change all 
that plumbing there and install spectacles? 

A. 1 would go down in the bottom and definitely re- 
move this between the valves here. I would remove that 
fitting and also this fitting over here. I would remove 
the valves and blank them because you have got the same 
flexibility in the pump room. Otherwise. you would be 
just inviting trouble. You have got the same flexibility 
in the pump room. 

That is just like putting two gates in, one alongside ot 
the other. It is of no use at all, because vou can do it 
all in the pump room where you can see. 

Q. You would do that, would you, even in times of 
stress and war? 

A. | would remove them immediately before I would 
ever load a cargo on the ship. Under no circumstances 
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would | load this ship with unlike products between this 
manifolding setup without definitely removing these fit- 
tings here and seeing that the valves or anything you put 
in there are blanked entirely, that those lines are blinded 
entirely at G and H cross-overs, so that no matter what 
you do on deck you could not create a contamination 
through the cross-overs down in the tanks. Definitely 
T would do that, because you have the same flexibility in 
the pump room. 

QO. Well, now, that would involved some ship work, 
would it not, shipbuilding? 

yy. Wery tittle | could pick a crew and do that. I 
1137] could rip those things out in no time. I don’t 
think it would involve very much. 

©. It would take a couple of days, wouldn’t it? 

A. No, sir. Looking at that, I believe you could rip 
those out, take a half a dozen men and go down there 
and drop those out in an hour or even less. I haven’t 
seen the ship, but I have seen a lot of these pipe lines, 
and | would say that wouldn't be very much of a job. 

© Lette ask you this, then. Assuming that wou 
would blank off No. 5 and 7 cross-overs down in the bot- 
tom, there would be a sacrifice of some maneuverability 
or working of the pipe lines? 

A. No, sir, definitely not, because you have the same 
thing in the pump room. 

©. Well, supposing your pumps broke down on line 
C and line A, for example, on this plat. 

A. All right. We would pump that with a midship 
pump. We would remove those spectacles and use that 
midship pump. You have got your cross-overs there 
just the same, sir. 
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Mr. Hall: The witness is indicating cross-overs L and 
M. 


The Witness: Those cross-overs answer the same pur- 
pose. Cross-overs L and M answer the same purpose 
as the cross-overs H and G. They are on the same pipe 
line A. It is just like changing the same gate in the 
same fence right alongside each other. They are on the 
same pipe line. So, you can see readily that you can do 
just as much in the pump room as you [138] can in here. 


The Court: Gentlemen, ] think we will take a recess 
until tomorrow morning. We have had a good afternoon 
of it, but I would like to know, and if it is in the briefs, 
it had not been made clear to me, the interpretation of 
1303 as you interpret it. 


It says: 
“(1). The carrier shall be bound, before and at the 
beginning of the voyage, to exercise due diligence.” 


Then it names (a), (b), and (c). Whew there Ts Oto: 
(2) reading as follows: 

“The carrier Shall properly and carefully load, handle, 
stow, carry, keép, care for. and discharge the gods 
eamrieth 


A great deal of attention is paid to the attention of 
whether or not the ship exerctsed due diligence. Now, 
under (2) it would appear to me that it places a respon- 
sibility upon the ship to properly and carefully discharge 
the cargo. It is not a subdivision under (1) where due 
diligence 1s required. 


I am just wondering under what theory we will ap- 
proach this. Aren't you in the position as the libelant in 
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this case, as long as it has been stipulated that the cargo 
was placed uncontaminated, isn’t the burden then shifted 
to the respondent to show that he has properly and care- 
fully loaded [139] and discharged the goods carried? 


Mr. Hall: That is our contention, yes. your Honor. 
The reason for the testimony today is to indicate the pos- 
sibilities of possible contamination. We don’t know what 
caused it. All we can do is to show that there were these 
possibilities and leave the burden of explanation to the 
respondent where we believe under all the authorities it 
rests and those authorities, J believe, are most of them 
set out in my printed memorandum. 


The Court: Well, we have cross-sectioned that back 
and forth, so far as that is concerned, but it isn’t altogether 
clear to me, and it seems that at the present time we are 
taking the approach that the ship exercised due diligence 
when, under (2) the responsibility is to properly and 
carefully discharge this oil. 

Now, since the oil has been discharged and since it is 
contaminated, does that immediately shift the burden upon 
the respondent to show that they have properly and care- 
fully discharged that cargo? 

Mr. Hall: I believe that to be the case. The burden 
rests with the respondent. 

The Court: There is one other point that JT ani thitk- 
ing about and that T want you to be prepared to argue. 
I believe Mr. Mack has been asking questions today con- 
cerning it, the question in the stipulation about the Charter 
Party. and that is paragraph 7 relating to the loading and 
pumping out of the [140] cargo of oil. 

Does that limut the liability of the vessel at the end of the 
vessel's hose? 
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Mr. Hall: Is your Honor referring to paragraph 7 of 
the stipulation? 

The Court: No, paragraph 7 of the Charter Party. 

Mr. Mack: That is our contention. When it gets into 
that pipe— 

The Court: Of course, I don’t think there 1s any ques- 
tion under the law that this whole proceeding, in view of 
the paramount clause 25 comes under the Carriage of 
Goods by Sea Act. I think it is 1307, if I am not mis- 
taken. 

Now, there is a section here that seems to me would 
not be in conflict with the Carriage of Goods by Sea Act. 
and that is No. 7, which would limit the hability of the 
ship at the point of delivery. I am mentioning that to 
ou gentlemen not because I am going to ask to hear from 
you on those points, and I make it a practice, as Mr. 
Mack knows, to let counsel know what I am thinking about 
so that if IT get on the wrong track, why, counsel has an 
Opportunity to straighten me out. 

] made mention of those things because I had them in 
mind. We will take a recess until 10:00 o'clock tomor- 
row morning, gentlemen. 


(\Whereupon, at 4:30 o’clock p. m., January 30. 1945. 
an adjournment was taken until 10:00 o'clock a. m., Wed- 
nesday, January 31, 1945.) [141] 


Los ‘Angeles, California, Wednesday, January 31. 1945. 


LOU 4.110. 


The Court: Proceed, gentlemen. 
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resumed the stand as a witness by and on behalf of the 
libelant, having been previously duly sworn, and was 
examined and testified further as follows: 


Cross-Examination. 
(continued. ) 
Mr. Mack: ‘Mass Reporter, could we have the last 
question and answer read? 


(vecord seatate) 


QO. By Mr. Mack: Now, Mr. Simonsen, with respect 
to the use of spectacle flanges, if you used those down in 
the bottom of the ship in the No. 5 and 7 cross-overs as 
proposed by you, there is a possibility of error with the 
spectacles too, isn’t there, human error in tightening them 
up and that sort of thing? 

A. Yes. I will grant you that there is a possibility 
of an error, but after we have put the spectacle flanges 
in, we also test the line to make sure there are no leaks 
through the gaskets and around the spectacle. 

©. Do they generally test the lines too? 

The Court: Will you speak louder, please? 

©. By Mr. Mack: They generally test the lines too 
with the regular valves, don’t they? 

i oes, that is quite true, but they can be altered. 
[143] After you have set your valves and tested them, 
somebody can come along and open them up. You put a 
blind spectacle-in and determine that it 1s tight, and the 
human element is out after that. 

Mr. Wlack: IU think that is all. 


The Court: May I ask have you had a mixed cargo 
delivered to you by the Keystone people ? 
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Mr. Hall: Pardon me, your Honor. Before you an- 
swer, may [ have the question read? 

The Court: What’s that? 

Mir. Hall: 1 didmt hear 1t. 

(Question by the court read.) 

The Witness: | can’t answer that, sir, in my position. 

The Court: You don’t know? 

The Witness: No. 

The Court: Well, as I understand your testimony. 
you yourself never were able to ascertain the cause of this 
intermingling ? 

The Witness: That is right, sir. 

The Court: The Ege Harbor delivered another cargo 
immediately following this, did they not? 

The Witness: I presume so. 

The Court: You don’t know? 

The Witness: |] don’t know. I don’t know of any 
reason—I mean, I am not familiar with it, sir. 

The Court: [thought you were located at Point Wells. 
| 144 | 

The Witness: Yes, sir. 

The Court: Did [ misread the captain’s deposition to 
the effect that another cargo was delivered from Standard 
to Point Wells and a second cargo was taken on board at 
IE] Segundo and brought back to Point Wells in which 
there was no difheulty ? 

The Witness: I am not familiar with it. 

The Court: You are not? 

The Witness: No. 

The Court: That is all 1 wanted to ask. 
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Re-Direct Examination 
By Mr. Hall: 


Q. At any time when you were on the vessel the Egg 
Harbor on either the 24th or the 25th or the 23rd, did 
you handle or touch any of the valves or any other equip- 
ment on the vessel? A. Absolutely not, sir. 


©. Is it a practice of the Marine Department to in- 
struct its shore personnel not to touch equipment or valves 
of a vessel? ae Yes, Sir. 


The Court: In that respect, did you examine the 
valves so far as they appeared on deck? 


The Witness: Only visually. I never touched the 
valves. 


The Court: Did you ascertain whether they were 
sealed or not? [145] 

die Witness. Yes, | did, that is, on deek. 

Mire Couns: “Vere they sealed? 

The Witness: Two valves were sealed on deck, yes. 
sir. 

The Court: How about the rest of them? 

The Witness: None of the rest were sealed, to my 
knowledge. I didn’t see them. 

The Court: You only observed two? 

The Witness: That is right, sir. 

Q. By Mr. Hall: Now, when you say ‘sealed.’ you 
mean there was a chain connecting the wheels on two 
of the valve extensions on deck so that the chain was 
sealed by some device, don't you? 

A. That 1s what TIT mean, yes. J should like to make 
myself clear. As I observed them, there was a chain run 
through the wheels and a lock was used. 
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The Court: Do you know whether that method would 
lock the valves in the position that they were in? 

The Witness: Yes, sir, unless something unlocked 
them, that is right. 

The Court: That method would lock the valves as they 
were set at the time? 

The Witness: As long as they were not disturbed, 
that is right. 

©. By Mr. Hall: That method of sealing would 
not insure the tight fitting of the valve, would it? 


A. You wouldn’t know whether the valves were closed 
[146] or not. Nobody would know. 


Mr. Hall: That 16 all. 

The Court: That is all. 

( Witness excused. ) 

Mr. Hall: Mr. Mack, | desire to offer the deposition 


of Lawrence C. Olsen. May it be stipulated that this 
deposition is deemed to have been read in evidence? 


Mr. Mack: Yes. I will so stipulate. 

The Court: That is the captain? 

fir. Wiatl: Yes. 

The Conrt: f have read the deposition. 

Mr. Mack: That will save the time of reading it into 
the record, and it 1s agreeable to me. 

Mr. Hall: Then, 1f it is agreeable to the court. may 
it be introduced in evidence and deemed to have been read? 


The Court: Yes, because I have read it. 


(The document referred to was marked as Libelant’s 
Exhibit No. 12, and was received in evidence. ) 
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DEPOSITION OF LAWRENCE C. OLSEN, 


taken at Los Angeles, California, on Friday, December 
22, 1944, at 11:00 a. m. 


Deposition of Lawrence C. Olsen, taken on behalf of 
the respondents, at 1100 Banks-Huntley Building, 634 
South Spring Street, Los Angeles, California, on Friday, 
December 22, 1944, at 11:00 a. m., before W. L. Heath- 
cote, a Notary Public within and for the County of Los 
Angeles and the State of California, pursuant to oral 
stipulation. 


Appearances of Counsel: 

Por Libelant: Wawler, Felix and Hall, by John ‘M. 
Hall, Esq. 

For Respondents: Lillick, Geary, McHose & Adams, 
by A. Flack, ir Esa. 

Reported by: WV. tHeathcote. 


Ga ONSEaiC ke C. OLSEN, 


called as a witness on behalf of the respondents, having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Mack: 

Let the record show that the deposition of Captain 
Lawrence C. Olsen is being taken at this time and place 
by stipulation of opposing counsel, Mr. John M. Hall, of 
Lawler, Felix and Hall, proctors for libelant; 

That all objections except as to the form of questions 
ame reserwed to the time of triak 
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Mr. Hall: ‘Y@s, that is so stipulated. 

Mr. Mack: May it also be stipulated, Mr. Hall, in 
view of the fact that Captain Olsen will only be here for 
a short time, the reading, signing, sealing, and certifica- 
tion of this deposition may be waived? 

Mr. Hall: Yes, I will so stipulate. 

Mr. Mack: Thank you. 

©. What is your full name, Captain? 

A. Lawrence C. Olsen. 

©. Where is your present address, the address where 
you live? 

A. 1323 Silvius Avenue, San Pedro, California. 

©. What is your occupation? 

A. Master mariner. 

©. Captain, do you hold a master’s license? 

wm! a do. 

(). Is that unlimited? A. It is unlimited, yes. 

(). And for how long have you held such a license? 

A. Since November 11, 1942. 

(). Captain, are you presently engaged in going to sea? 

Poo gl ah. 

©. I will ask you, Captain, if you expect to leave Los 
Angeles. or the Los Angeles area, shortly on another 


voyage? A. I do, in three more days. 
(). Do you know where you are going? A. No. 
©. Nor where you will be? Pc INO: 


©. I will ask you 1f you have any knowledge or in- 
formation at the present time as to whether or not you 
will be in Los Angeles or vicinity around or on January 
30, 1945, which is the date probably set for the trial of 
this casé? A. That I do not know. 

©. Captain, how long have you been going to sea? 
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A. Since March 14, 1935. 

©. Have you been following the sea continuously since 
135? A. That is right. 


©. Has your experience as sea captain been confined to 


any particular type or class of vessels? 
A. All tankers. In fact, with the same company. 


QO. What is that? 

A. It used to be the Pennsylvania Shipping Company, 
but now it is all incorporated into the Keystone Shipping 
Company. 

©. Is my understanding correct then, Captain, that 
since you have been going to sea, your experience has 
been limited to tankers only? A. That is right. 

©. By whom are you employed at the present time? 

A. Well, I guess you would say the United States 
Government War Shipping Administration, but the Key- 
stone Shipping Company 1s their general agent. 

Mr. Hall: Don’t you think that may call for a con- 
clusion of the witness? 

Mr. Mack: It may, Mr. Hall. 

©. Captain, I will ask you— 

Mr. Hall: We can prove that by the log book, can’t 
we? 

Mr. Mack: Well, we won't go into that now. 

Q. Captain, let me ask you this: Have you at any 
time in the past had anything to do with a vessel known 
as the SS Ege Harbor? 

A. Well, I was master of the Egg Harbor from April 
1, 1943. until September 28, 1944. 

©. «Are yon presently serving on the SS Egg Harbor? 

A ‘Ttomsir. 
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(). Captain, is the Egg Harbor what is known in the 
maritime trade as a Swan Island tanker? 

A. Yes, called a T-2-S.E. A-1l. That is the type of 
tanker. 

©. Did you take the Egg Harbor out on its maiden 
voyage? A. Des, eer. 

(). And, Captain, will you relate for us briefly your 
experience, if any, with the Egg Harbor up to the time 
vou first sailed on the vessel’s maiden voyage? 

A. Well, | was transferred from the Bald Butte to 
the Ege Harbor, which was located at Portland, Oregon. 


(©). About when was that? 

A. Well, I arrived—lI got off the Bald Butte about the 
28th of March and I arrived at Portland, Oregon about 
the Ist day of April, 1943. 

(). And what did you do then, if anything, relative to 
the Egg Harbor? 

A. Well, I went down on board the ship with the 
company inspectors and watched the work that was going 
on, and [ climbed down the tanks and inspected the tanks 
and the pipe lines and the valves that took care of the 
lines, and the piping arrangements. 

(). At that time do you know if the vessel was still 
in the hands of the builders? 

A. .\t that time the vessel was still in the hands of 
the builders, yes. 

(). Well, do you know, Captain, approximately when 
delivery was taken of the vessel from the builders ? 

A. | think it was on April 10th. 

©. Now at the time you arrived at Portland, Oregon, 
about April Ist. and first went on board the Ege Har- 
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bor, were there any other officers on the vessel at that 
time? 

A. The chief mate, Mr. Morris, and the second mate, 
Mr. Danielson. 

©. Did those men stay on the Egg Harbor, to your 
knowledge, up to the time delivery was taken? 

A. That is right. They had their own—that is, they 
worked from eight o’clock in the morning until about four 
o’clock in the afternoon; they stayed aboard. 

OQ. What were they doing as far as you observed? 

A. Just learning the general arrangement of the ship. 

©. Did you confer with them at any time about the 
arrangement of the ship and the cargo piping, and that 
sort of thing? 

A. Well, | asked them how they were getting along 
with it, whether they were learning anything, if they were 
satisfied if they were learning about it, and they assured 
me— 

©. No, we can’t have any conversation. All you can 
say 1s yes or no to that question. X, Wes: 

Q. Now, Captain, while you were on the vessel during 
that ten-day period or so before the delivery was taken, 
was there a trial run conducted? 

A. Yes, we had a trial run, but I don’t know the ex- 
act date. 

©. Was it some time before April 10, or afterwards? 

A. Qh, yes, it was about the 7th, I believe. J am not 
quite certain of that, however. 

©. Were you on the Egg Harbor during its trial run? 

A: Theta right. 
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(). Where did you go? 

\. We went from Swan [sland Shipyard to Astoria 
and turned around and came back again. 

(). Now did you notice or observe any unusual results 
of any kind in the trial run; did you yourself notice any- 
thing? A. No, all the tests that the— 

Mr. Hall: Just a minute. The question calls for just 
what you observed, Captain, what you yourself observed, 
not what somebody else told you. 

The Witness: No, I was watching the various tests, 
the various tests they conducted, like the anchor test and 
trying the fathom meter, and the course finder and the 
eyro compass. They all worked perfectly. 

(Discussion by counsel off the record.) 


Mr. Mack: Q. Incidentally, Captain, when you first 
arrived at Swan Island and went on board the Egg Har- 
bor, where was she at that time? 

\. Alongside the outfitting dock. 

©. Now I show you, Captain, this document here, 
which | have previously shown in its entirety to Mr. Hall, 
and I will ask you to tell us what that is, please, if you 
know (handing book to witness). 

A. It is the log book of the deck department. 

©. Of the Egg Harbor? 

A. Of the Egg Harbor, yes. 

(). In other words, that is what is known as the 
rough deck log of the Egg Harbor? 

A. That 1s right. 

©. For what period of time? 

A. From April 13. 1943, to May 12, 1943, 


( Discussion by counsel off the record. ) 
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Mr. Mack: I will ask that the book be marked by the 
reporter for identification as Respondent’s Exhibit 1. 

(The document was so marked by the reporter.) 

Mr. Hall: I will stipulate, Mr. Mack, that these docu- 
ments which you are now having marked for identification 
may be retained in your custody until the time of trial so 
that we both may have access to them. 

Mr. Mack: Thank you. 

QO. Now will you tell us what this document is, please, 
Captain (indicating another book). 

A. This is the smooth deck log but for the Ege Har- 
bor. 

©. For the same period of time? 

A. Yes, for the same period of time. 

Mr. Mack: Wiaull the reporter please mark this for 
identification as Respondent’s Exhibit 2 for identification. 

(The document was so marked by the reporter. ) 

QO. Now tell us what this is, please, Captain (handing 
further documents to witness). 

A. This is the engineer's rough log book for the 
Egg Harbor. 

Q. For what period of time. 

A. For the period of April 12, 1943, to May 31, 1943. 

Mr. Mack: TI will ask that the reporter mark this for 
identfication as Respondent’s Exhibit 3. 

(The document was so marked by the reporter. ) 

Q. Now what 1s this book, Captain (handing docu- 
ment to witness) ? 

A. This is the engineer’s smooth log book for the 
Egg Harbor. 

QO. For the same period of time? 

A. For the Egg Harbor, yes, the same period of time: 
that is correct. 
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Mr. Mack: I will ask the reporter to mark this for 
identification as Respondent’s Exhibit 4. 

(The document was so marked by the reporter. ) 

©. Now what is this next document, Captain (hand- 
ing document to witness ) ? A. This is the— 

©. When I say document, that represents three sheets 
of paper fastened together. 

A. Yes. This is the engineer’s rough abstract of the 
engineroom log book. Do you want the time? 


©. Yes, 1f you can tell us from a quick reading of 


them. A. Well, it goes from— 

(). Just tell us the period covered by the whole three 
sheets, 1f you can. A. April 14th to May 14th. 

©. 1943? Dm wes. 


Mr. Mack: I will ask that these be marked by the 
reporter as Respondent’s Exhibit 5 for identification. 

(The documents were so marked by the reporter. ) 

©. Now what are these three sheets here, Captain, the 
three typewritten sheets (handing documents to witness) ? 
These appear to be a smooth copy. 

A. Those are the engineer’s smooth copies of the ab- 
stract of the engineroom log book. 

©). For the same period of time as the preceding ones 
which | have just handed to your 

A. ‘Yes, for thé satwé period of tine. 

Mr. Mack: I shall ask that these be marked by the 
reporter as Respondent's Exhibit 6, all of the sheets as 
one exhibit. 

(The documents were so marked by the reporter. ) 

(). Now, Captain, | don’t know whether we will use 
this paper at all, but as long as you are here I will ask 
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you to tell us what that is (handing document to wit- 
ness )° 

A. This is aidopy of the crew list of the Ege Harbor 
leaving Portland, Oregon. 

©. On the maiden voyage of the ship? 

A. On the ship’s maiden voyage, yes. 

Mr. Mack: I will ask that the list be marked as Re- 
spondent’s Exhibit 7 for identification. 

(The document was so marked by the reporter. ) 

(). Now what is this paper, Captain (handing docu- 
ment to witness?) 

A. This is the rough copy of the ullages of the cargo 
loaded at San Pedro and El Segundo and also has the 
discharging ullages on there, too. 

That would be discharging at Point Wells? 
Yes, at Point Wells. 
That was on the maiden voyage? 


> 10 P10 


. That was on the maiden voyage, yes. 

Mr. Mack: I will offer this document as Respondent’s 
Exhibit 8 for identification and ask that it be so marked 
by the reporter. 

(The document was so marked by the reporter.) 

QO. What is this next sheet, Captain, the next one here 
(handing document to witness) ? 

A. This is a copy of the ullages of the cargo dis- 
charged at Ik] Segundo, of the contaminated cargo. 

Q. This is trom the south bound trip after you had 
been up to Point Wells with the cargo? 

A. That is right. This is the cargo we brought back. 

QO. Will you give Mr. Hall the date on that? 

Mr. Hall: Yes, what date was the contaminated cargo 
discharged? 
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The Witness: On May Ist and May 2, 1943. 

Mr. Mack: I will ask that the document be marked 
as Respondent’s Exhibit 9 for identification. 

(The document was so marked by the reporter.) 

(). Now, Captain, will you tell us, please, when you 
sailed originally from Swan Island, Portland, Oregon 
south bound, and you may use any of the logs that you 
wish, unless you remember it without looking. 

(Discussion by counsel off the record. ) 

A. It was April 13, 1943. 

©. Captain, do you recall what transpired between the 
time you took delivery of the ship on or about April 10, 
1943, and the time you sailed on April 13, 1943? 

A. I believe the time was spent in tying up the last 
minute repairs at the shipyard: and we had to load ship’s 
stores, and then we went to anchor to finish the signing 
on of the crew. We had a little trouble getting a crew. 
And then we had to have a fire and boat drill before we 
sailed. That took place on the morning of the 13th. 

(). Captain, did you sail empty or in ballast? 

A. We sailed in ballast. 

(). Will vou tell us what that means in plain English 
to somebody who is not used to the sea? 

A. Ballast in a tanker 1s usually sea water pumped 
into the various tanks to make it more stable in a sea 
way. It brings the ship down to a certain draft where 
she will not pitch and roll too badly. 

©. Now, Captain, on the trips outbound in ballast 
did you check the cargo piping of the ship at all, or was 
it checked by anybody under your direction? 

A. Atter we sailed we changed the ballast around a 
bit in various tanks, and the day of the arrival in San Pe- 
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dro, we pumped out nearly all of the ballast. There was 
one tank of ballast left to bring us through the nets at the 
breakwater. So after the ballast was all pumped out ex- 
cept this one tank the first mate and the pump man tested 
the pipe line. 

Mr. Hall: Wait a minute. I shall object to this un- 
less it was something that you yourself observed. Was 
this something that you observed? 

The Witness: Oh, yes. 

Mr. Hall: Atl Fight: 

Mr. Mack: Q. All right, go ahead, Captain. 

A. And the first mate and the pump man tested the 
pipe line and the suction valve by water pressure. By 
that I mean the closing of the valves and putting a pump 
pressure against water in the pipe lines. 

Q. Do you know how much pressure was applied at 
that time? A. Yes, 125 pounds. 

QO. What was the result as you observed it of that 
pressure test of the cargo lines? 

A. There were tio leaks as far as I could tell. 

QM. Is it customary, Captain, from your experience in 
the tanker game to make such a line test or check of 
cargo pipe lines before taking on cargo? 

A. It has been my practice to test all pipe lines and 
all valves before a new cargo is loaded, and I imagine all 
tanker men do the same thing. 

QO. Now after you made that test you proceeded to 
loading at San Pedro? 

A. | got alongside the dock at San Pedro and we 
pumped out the rest of the ballast and we had another 
line test in order to test the tank that had had the ballast 
In if. 
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Q. What was the result as you observed it of the 
line test of that particular tank? 

A. There were no leaks. 

©. Now after that line test did you then proceed to 
load cargo at San Pedro? 

A. We loaded diesel oil at San Pedro. 

©. And after the diesel oil was loaded did you then 
proceed to load the gasoline? 

A. We went to El Segundo and loaded the gasoline. 

©. Was there a Captain Hogstrom on the vessel dur- 
ing all ot the loading operations? A. Yes, he was. 

©. Will you briefly tell us who Captain Hogstrom is? 

A. Captain Hogstrom is the port captain for the 
Keystone Shipping Company at San Pedro. 

©. Now, Captain, before loading was commenced at 
San Pedro did you personally check the cross-over valves 
on the vessel? By that IT mean the— 

A. | watched them being closed and sealed, but I 
didn't try them myself. 

©. Well, in other words, let me put the question this 
way: Were you present when any closing or check of 
the cross-over valves were made before loading operations 
commenced ? A. That is right, | was. 

©. Please tell us what you observed and what was 
done? 

A. | watched the chief mate and the quarter mas- 
ter close the cross-over valve at No. 5 tank, and he 
closed it tightly, or what appeared to be tightly, with what 
they call a wheel wrench, because it applied more pres- 
sure, and then they chained and sealed the valve. 
©. Was anybody else present with you watching this 


ow 


Operation ? A. Captain Hogstrom was. 
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©. And how about No. 7 cross-over? 

A. That was closed and sealed the same way. 

©. Now, Captain, after you had loaded the gasoline 
at El Segundo did you then proceed on the rest of the voy- 
age to Point Wells? A. Yes, we did. 

©. Can you tell us, please—and you can use any of 
the logs that you wish—when you arrived at Point Wells? 

A. We arrived alongside the dock at Point Wells at 
5:30 a. m. on April 23, 1943. 

©. Can you tell us, please, what the state of the 
weather was at the time you arrived there? 

A. There was a howling gale blowing just at the 
time we were tying up and it increased in force after we 
were alongside, and we couldn’t start pumping cargo until 
the storm abated. 

©. When did the pumping operations commence; that 
is, the discharge of the vessel? 

A. At dos pa Cathe 23rd. 

©. Captain, when the vessel arrived at Point Wells 
and before pumping operations were commenced did you 
personally check or watch being checked the cross-over 
valves at No. 5 and No. 7? 

A. I checked them myself; not the numbers, but | 
checked the valves to see that the seals were still on them. 
Were the seals still on them? 

The seals were still on them, yes. 

Were the seals broken in any way? 

No, they were still secure. 

Were the valves shut? 

To my knowledge they were, yes, sir. 

Captain, were you on the vessel when the pumping 
operations commenced ? A. I was. 


O>OPrO>EC 
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©. Did you later receive any report from the dockman 
of the Standard Oil Company of California about any 
contamination; I mean by that, you yourself? 

A. Not officially. After it all happened and I came 
back aboard the ship—after I got back aboard the ship ] 
was informed that there was contamination. 

(). You learned when you came back on board ship 
that there was some contamination ? 

A. No, they called me up at the hotel. 

(). Had you left the ship after discharge operations 
had commenced ? A. “Oh, yes: 

©. And who was in charge during your absence? 

A. The chief mate. 

(). Did you have any discussion afterwards with any 
men of the Standard Oil Company about any contamina- 
tion or the testing of any of the products? 

Mr. Hall: Just a minute. You can answer that ques- 
tion yes or no, and then counsel will ask you another 
question. 

The Wittiess: Yes. 

Mr. Mack: Q. Will you tell us with whom it was and 
where and at what time especially, and who was present. 
You don't have to remember right to the minute, but just 
eencrally, whether it was in the evening or in the morning 
or something like that, and give us the men’s names if you 
can remember them. 

A. Well, there was a Mr. Simonson, for one. I can't 
think of the other man’s name. 

Mr. Flall: Was it Mr. Kilbourne? 

A. Yes, that was the other one. And after I] came 
down to the ship and | saw what took place I went over 
to the dock office and saw Mr. Simonson and Mr. Kil- 
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bourne, and they asked me various questions about the 
pipe lines and the valves, and in fact I brought them over 
the cargo plan and showed them the piping arrangements, 
and they asked me if I knew what caused the contamina- 
tion, and I couldn't tell him anything. I didn’t know. 

Mr Mack: ©) Did you afterwards take: Mr Kile 
bourne and Mr. Simonson on the ship? 

A. I didn’t; Mr. Hicks and Mr. Stevens did. 

©. Was that, to your knowledge, to permit them to 
check the lines and that sort of thing? 

Mr. Hall: Just a moment. That is objected to as 
calling for a conclusion of the witness. The form of 
the question is objectionable. 

Mr. Mack: Q. Did Mr. Simonson and Mr. Kil- 
bourne go on board the Egg Harbor after this discussion 
some time? A. That is right, they did. 

QO. And were they on board the Egg Harbor for some 
period of time, to your knowledge? 

A. A couple of hours, I guess, checking over the 
valves and pipe line arrangements. 

©. Did you have any conversation with them after 
they had been on the Ege Harbor? 

@. Oh, yes, surely. 

Q. [| mean, about this contamination that they re- 
fetred tor A. Oh, yes. 

QO. What did they say to you? 

Mr. Hall: Pardon me. Is this a second conversa- 
tion? 

Mr. Mack: Yes. 

Mr. Hall: Won’t you lay a foundation for it? 

Mir. Eack: Yes; all right. 

(Discussion by counsel off the record.) 
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The Witness: Well, we had no special appointment. 
I did go up in the office after two or three hours, maybe. 


Mr. Mack: Q. Well, let me ask you this, Captain: 
After Messrs. Simonson and Kilbourne had been on the 
Egg Harbor and after you first talked with them did you 
have any later talk or talks with them about their visit 
on the vessel? A. Just informal, that was all. 

Q. Do you recall what the substance of any of those 
conversations was on those occasions, as far as the vessel 
was concerned ? 


A. Well, it was merely if I had any idea as to what 
caused the contamination. I related that as far as I 
knew— 

Mr. Hall: Wait just a minute. May I have that an- 
swer, please? 

(The last answer as far as given by the witness was 
read by the reporter. ) 


The Witness: (Continuing) As far I knew the tank 
valves were properly set and all of the seals were in order, 
and the ship was properly lined up to discharge carga 
Sut what caused the contamination I didn’t have the least 
idea. They wanted to know if it was the mate’s fault or 
my fault or the fault of the valve or a leaky tank, and I 
told them [ didn’t know. They did create an objection 
about the spectacle blanks not being turned, and they 
asked me why we didn’t do tt, and I didn’t know—that is, 
] don’t know what I told them about that now. 

Mr. Mack: Q. Were the spectacle blanks set before 
discharge commenced at Point Wells on this voyage? 

Ae | NO. 


CIR 
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©. Now,,Captain, did Messrs. Simonson and Kil- 
bourne show you any of what they contended was the 
contaminated cargo? A. No, not to me they didn’t. 

©. Did you afterwards sail from Point Wells south 
bound again? 

am. What 1s tiem, back to El Segundo. 

Q. And did you carry a certain amount of cargo out 
with you on that occasion? 

A. Approximately 45,000 barrels of contaminated die- 
sel oil and gasoline. 

©. When you refer to the expression “contaminated,”’ 
did you check it yourself, or did the vessel check it, to 
your knowledge? 

A. There was no way of having the vessel checked 
except by the color of it. 

©. Was it off color, or did you see it? 

A. 1 never even saw any of it. 

©. Did you discharge this contaminated cargo, as we 
may refer to it, at El Segundo then at the end of your 
south bound voyage? A. Yes, we did. 

©. And was that at the Standard Oil mooring there? 

me, Yes, that is Righp. 

©. And that was into the Standard Oil Company’s 


*. That is right. 

©. Captain, were the officers on the Egg Harbor on 
this maiden voyage, in addition to yourself, regularly 
licensed men, to your knowledge? 

A. Yes, they were all licensed officers. 

©. Do you know whether any of the officers on that 
maiden voyage had had previous experience with tankers? 

A. Three of them had that I know of, the mate, the 
second mate. and the senior third mate. 
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Mr. Mack: I believe that is all. You may cross- 
examine. 

Recess. 

Cross-Examination 
By Mr. Hall: 

(). You had had no experience with tankers before 
1935, had you? A. That is night. 

(). Now did you ever have any experience with a 
tanker having the cargo arrangements that the Egg Har- 
bor had prior to the time you became master of the Egg 
Harbor? A. No, sir. 

(). Now you have said that you arrived at Portland, 
Oregon on April 1, 1943; that is correct, 1s it? 

A. That is right, yes. 

Q. And did you go immediately to the tanker Egg 
Harbor? A. I went the same day, yes, sir. 

©. And the tanker, I think you said, was then along- 
side the outfitting dock ? A. That 1s right. 

(). Now you said that you went on board the ship in 
company with the inspectors. Did I get your testimony 
correctly in that regard; 1s that correct? 

XK. That is cofrett, yés. 

(). Now were those inspectors people who were con- 
nected with the builders of the vessel? 

A. No, sir, connected with the company; they were 
company inspectors. 

©. You mean by that the Keystone Shipping Com- 
pany ? A. That is right. 

©. And what were their names? 

A. Mr. Stevens and Mr. Hicks. 

©. Now when you said that you—in company with 
those inspectors—inspected the tanks and the pipe lines 
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and valves, you mean, do you not, that you simply went 
over the vessel and looked at the tanks and the pipe lines 
and the valves for the purpose of familiarizing yourself 
with the layout; isn’t that correct? 

A,  PDhae weecemmect; yes: 

©. And you didn’t at that time make any tests of the 
working order of the tanks or the pipe lines or the valves, 
did you? A, No, sir. 

©. As far as you observed there was no test made 
of any of the vessel’s tanks or pipe lines or valves until 
the vessel got to San Pedro after its voyage south bound 
irep Portland to San Pedro: is that correct? 

A. Not by the crew itself, but— 

©. No; I am asking you what you yourself observed? 

A. No, | didnt seesany. 

©. You didn’t actually see any other tests made, did 
you? joka ING: 

©. You had been on the vessel, had you not, from 
April 1, 1943, until the vessel's arrival at San Pedro on 
gepril 17, 1943? ees. 

QO. Now during that period of time from April 1, 
1943, to April 16, 1943, no tests had been made of any 
of the vessel’s tanks or pipe lines or valves, had they? 
Oh, ¥és. 

What tests had been made? 

The shipyard made their tests. 

On what date? A. That I don’t know. 
You weren't present then, were you? 

No, I was not. 


O FOO SoS 


Didn’t I understand you to say that you were on 
the vessel at all times from April 1, 1943, to April 16, 
1943? A. I didn’t live aboard the vessel, no. 
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©. When did you begin to live aboard the vessel? 
A. On April 13, 1943. 


(). And was that the day it left— 
A. That is right: 


©. Left Portland, Oregon? A. That is right. 

©. From then on were any tests made until April 16, 
1943? A. Yes, there were. 

(©. What tests were made? 


A. There was a water test on the lines, in the cargo 


(). Do you recall what day that water test was made? 
A. It was the day before arrival at San Pedro. 

(). The day before the ship's arrival at San Pedro? 
f tee 

@. That would be April 15, 1943, wouldn't it? 

A. That is right. 


(©. And you say on that day the water test was made? 

\. That is right. 

©. Up to that time that the water test was made on 
April 15, 1943, had you yourself been present at or had 
you seen any tests made of the vessel's tanks, pipe lines, 
or valves? &. No. 

(). Now will you describe again just what that water 
test was which was made on April 15, 1943? 

A. Well, with all of the tank valves closed they pump 
water up into the cargo lines at a pressure of 125 pounds, 
and from what we observed there were no leaks. 

©. Now the vessel was at sea at that time, wasn’t it? 

A. That is right. 

Was that test made tank by tank? 
Oh, yes, certainly. 


hag -~ 
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©. In other words, there was a test made, and I am 
speaking now of this water test— A. That is right. 

©. There was a test made of each of the vessel’s tanks 
while the vessel was at sea on April 15, 1943? 

A. That is right, except for that one ballast tank that 
we had left to arrival at San Pedro. 


Q. Now which tank did you leave full of water bal- 
last when you were coming inito San Pedro? 
A. I think it was No. 5 main and No. 7 wings. 


©. Now the tanks on that vessel run crosswise of the 
vessel, don’t they? A. That is right. 


©. And each one is divided into three compartments? 
ee. Yes. 


OQ. And when you speak of the wing tanks you mean 
the port and starboard tanks? A. Yes. 

(). So in each of those tiers of tanks there would be a 
center tank? A. That is right. 


©. So that your recollection is that the tanks which 
were left full of water ballast when coming into San Pe- 
dro were the center No. 5 tank and the starboard and 
port No. 7 tanks? A. That is right. 

©. And those tanks were not tested by this water 
test in the manner that you have described until after 
meivalat Sati Pédro, is that correct? 

A. That is right. 

©. Now I show you the document which has been 
described as the vessel's rough bridge log book and _ is 
now marked Respondent’s Exhibit 1 for identification, 
and [ will ask you if there is any notation in this log 
book of any such water tests (handing document to wit- 
HESS ). A. | don't see amy, 
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©. Then your answer is that there is no notation in 
that log book of any of these water tests that you are 
referring to in your testimony, is that correct? 

A. That is correct. 

©. Now going back to April 15, 1943; at the time 
these water tests were made it is your testimony, 1s it, 
that all of the vessel’s tanks except No. 5 main tank and 
No. 7 port and starboard tanks were so tested? 

A. That Ys correct. 

©. Now the tanks so tested had to be emptied, did 
they not. before the test could be made? 

A. Yes, that is right. 

(©. In other words, the water ballast was pumped out, 
is that correct? A. That is right. 

©. Now through what line was the pressure applied 
on a given tank in making that test. after the valves 
had been closed: was it the discharge line or the suction 
line or some intake line? A. It was a suction line. 

©. You are referring now to the main suction line and 
stripper line? A. That is right. 

©. Well. then if I understand you correctly, this test 
was made by applying pressure back from the pump 
through the main suction line into the tank after the 
valves of the tank had been closed: is that right? 

A. That is ment. 

©. Now in saying that the valves of the tank were 
closed, you mean by that, do you not, that all openings 
into the tank except through the line through which the 
pressure was apphed had been closed; isn’t that right? 

A. That ts right, ves. 

Q. Now was that pressure water pressure or was it 
air pressure ° 


A. That is right, it was water pressure. 
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Q. Then if I understand you correctly, there was 
water pumped back into each of those tanks through 
the suction lines through which in the normal course 
cargo would have been sucked out of the tanks by the 
pumps; is that correct? A. That»tsecorrest: 

©. The pressure used was what; that is, in pumping 
that water into the tanks? 

A. One hundred twenty-five pounds. 

@. Did you personally attend and inspect that water 
tank test with respect to each and all of these tanks 


that were tested on that occasion? A. I did not. 
©. How many times were you present when the tests 
were made? A. None. 


Q. You weren’t present when any of the tests were 
made? A, Ne 

O. Then your testimony as to the tests that were 
made is based upon something that was told you; is 


that correct’ A. By the chief mate, yes. 
QO. The chiéf maté told you’ i Wes. 
©. What was his name? A. Morris. 


Q. Do you know his first name or his initials, please? 

A. Oh, no: 1@ wasn't Mlerris, cither. It was Daniel- 
son. No, Morris was the mate going down, and— 

Q. Then on this voyage south when these tanks were 
tested Arthur Morris was the first mate and Axel Daniel- 
son was the second mate. is that right? me. Ses 

Q. And in nautical language the first mate is usually 
called the mate, i$ he mot? A. That is right. 

Q. Now who reported to you that these tests had 
been made? A. The chief mate. 

Q. That would be Arthur Morris? 

A. That is right. 

Q. Was that a verbal report? m. Ves 
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Q. Prior to that report being made had you instructed 
Morris to make those tests? A. Wes. 

©. Do you recall what time of the day of April 15, 
1943, you received that report from Morris? 

A “Oh,.no, 1 dont 

QO. Do you recall what time of the day it was re- 
ported to you that those tests were made? 

A. It was tn the eveniiig: | know ‘that. 

QO. In the evening of April 15, 19437 

A. That is right. 

(). Now after arriving at San Pedro you said that 
another water test was made, 1s that correct? 

A. That is right) yes. 

©. Did you observe that test? A. io, si 

©. So that all your knowledge of that is derived from 
the report of some ship’s officer? 

A. That is right. 

©. Is that true of the tests made of No. 5 main tank 
and No. 7 port and starboard tanks? 

A. That is right. 

(). Was that test conducted in the same way as the 
tests made on April 15, 1943? A. That ts Paght. 

©. How much water was pumped into each of those 
tanks under pressure when these tests were made? 

A. No water: the pipe line was filled and then there 
Is a constant pressure against the water in the pipe line, 
and with the valves closed. If the valves don’t leak then 
there isnt any way for the water to come into the tank. 
That 7 thé way we check them. 

©. In other words, the pipe was filled with water? 

xy, eater iy right. 
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©. And then pressure was applied against the valve 
leading into the tank, ts that right? 

A. That is right. 

QO. Now with respect to any of these tanks, did that 
test disclose any water moving into the tank? 

A. There were no leaks reported. 

Q. By a leak you mean water going through the valve 
into the tank, is that correct? A. Yeo 

Q. That is right, is it? A. Neg 

©. Now did water go through any valves into any 
tank at the time any of these tests were made? 

A. I would say no. 

Q. You know that is the case, do you? 

A. That 1s what the mate told me when he made his 
report. 

. You domt kitem, wis a matter of fact, that there 
was any test, any water test such as you have described, 
made with respect to the double valves on the cross-over 
in No. 5 tank or the double valves on the cross-over 
in the wings of No. 7 tank, do you? 

A. Not that 1 ka@weot, no. 

QO. Now the purpose of this: water test was to test 
the proper closing of the valves, was it? 

A. Lhat tse tight. 

©. Was any test applied to the valves on the dis- 
charge side? A. Not that I know of. 

Q. Well, no such test was ever reported to you with 
reference to the valves on the discharge side, was it, 
at any time? Ae ANG: 

Q. Is this water test sometimes referred to as a 
hydrostatic test’ A. I don’t know. 

©. ‘You don’t know that? 

A. 1 don’t even know what hydrostatic means. 
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©. Were there on the Egg Harbor any cross-overs 
on the discharge side of the pipes leaving the pumps? 

Ah. CS: 

©. There wert fe. Tae. 

Mr. Hall: 1 will ask that this document which bears 
in the lower right hand corner the words “Diagrammatic 
Artangement of Cafgo Pipes, T-2 S.E. A-1l, Paenne 
Tankers, Inc... San Francisco, Calif.” be marked as 
Libelant’s Exhibit A for identification only. 

(The document was so marked by the reporter. ) 


Mr. Hall: May it be stipulated, Mr. Mack, that this 
exhibit for identification, which has just been marked 
by the reporter, may remain in my custody until the 
time of the trial subject to inspection by both counsel. 

Mir. Mack: Yes, certainly. 

Mr. Hall: ©. I show you, Captain, a document 
marked by the reporter as Libelant’s Exhibit A for iden- 
tification and I will ask vou if that plan or blueprint shows 
the arrangement of the pipes and pumps and valves and 
lines that prevailed on the Ege Harbor during the period 
that we have been talking about (handing document to 
witness ). A. Yes, i Is. 

©. Now | have been speaking rather generally about 
pump lines and discharge lines, and I want to be sure 
that | understand those terms in the way that you do. In 
eeneral, the pump lines are the lines from the tanks, that 
is, leading from the bottom of the tanks to the pumps. 
are they not? A. Vhat if right. 

©. And the discharge lines are the lines leading from 
the pumps to the deck of the vessel and to the hose con- 
nections on the deck of the vessel? 

A. That is right. 
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©. Then there is a line known as a stripper line, 
is there not? m. Nes 
©. Which is common to all tanks? ~ Vesa. 


. Is that @ suetion line? 
A. That is a suction line, yes. 


QO. Now I think it is your testimony that there was 
no report made to you of any water or other tests in 
respect to the discharge lines; is that correct? 

A. That is right. 


(Discussion by counsel off the record.) 


Q. Now just what was it that the mate said to you, 
as near as you can now recall, when he reported to you 
that the water test had been made with respect to the 
suction lines? 

A. I don’t know. All I know is that the gist of it 
was that the tests had been made and there were no 
leaks found. 


©. Now was there water ballast in all of the tanks 
of the vessel on the way down from Portland on that 
first run prior to the time when they pumped out some 


of the tanks to make this water test? A. . No. 

Q. Which tanks were loaded with water ballast on 
that run? A. I don’t know. I know how— 

Q. Does the log show that? my Wo, 

©. Do you know that there was any water ballast? 

A. Of§, ‘yes. 

©. But you can't state which tanks it was in? 

mm. “AN, °F can’t. 

Q. Now, Mr. Mack spoke of a maiden voyage: was 


that the voyage from Portland, Oregon to San Pedro, or 
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was it the voyage upon which the vessel carried that 
cargo of diesel oil and gasoline north to Point Wells? 

A. That was the maiden voyage from Portland, 
Oregon to San Pedro and back to Point Wells. 

©. So when you refer to the maiden voyage you are 
referring to the trip south and the trip back again? 

A. That is right. 

©. Both runs were included in the maiden voyage of 
the vessel, is that right? A. That is right, yes. 

©. Prior to that maiden voyage the vessel had not 
been at sea except for this trial run to Astoria, is that 
correct? 

A. She wasnt even at sea then. She ovas in tie 
river. 

©. Well, that was the only time that the vessel had 
been under way prior to this maiden voyage, is that cor- 
Peet: A. That is tight, yes. 

(Discussion by counsel off the record.) 

Mr. Hall: ©. Now I think in your answer to a ques- 
tion by Mr. Mack you said that on the trip south on the 
maiden voyage they changed the water ballast around. 
What was that change? 

A. On leaving the shipyard they had it in nearly 
every. tank, | believe. and some of the tanks weren't 
pumped full so | wanted the ballast in the tanks brought 
up full: IT wanted the tanks all filled up to the top. So 
we had to pump some ot the tanks dry and then fill up 
the rest of the tanks, but T don't know which ones now 
they were. | know how I ballasted them; a certain way— 
but every other trip | changed them, like one trip J 
have No. 2 center and No. 3 wings and No. 5 centér and 
No. 6 wings and No. & center and No. 9 wings, and on 
te last tfip | flied wp No. 2 wings atid No. 3 cehiter 
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and No. 5 wings and No. 6 center and No. 8 wings and 
No. 9 center; but how I had the arrangement on that first 
trip I just don’t know. 

Q. Now in discharging water ballast at sea the water 
in the tank is sucked out through the suction lines and 
discharged through the discharging lines; isn’t that cor- 
rect? A. Pumping ballast? 

> Yes. 

A. It can be, or it can go through an overboard dis- 
charge that leads out of the pump room. 

©. But the water would have to go through the pumps. 
would it not? me. Oli, yes. 

Q. Now in removing fluid from the tanks through 
the suction lines you can’t get the fluid completely out of 
the tanks, can you, without using the stripper lines? 

No. 

Is my statement correct? 

That is right, yes. 

What I said was correct? 

That is right, yes. 

In other words. to get the tanks clean of fluid 
you would have to use the stripper line, would you not? 

A. That is right. 

QO. Were you present when the water ballast was 
pumped out of these tanks before this water test was 
made on April 15, 1943? A. No. 

Q. You didn’t see them pump out the water ballast, 
did you? A. No. 

QO. So you don’t know what suction lines were used, 
do you? A. No, | couldn’t say as to that. 

(Discussion by counsel off the record.) 

Q. Now vou said that Captain Hogstrom was on the 
vessel during the loading operations ? ve (- F 


OPO POS 
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Q. | take it from that that he was on board the Egg 
Harbor at all times while the diesel oil was being loaded 
at San Pedro? A. That ts right. 

(). Was he on board the Egg Harbor at all times 
while the gasoline was being loaded at El Segundo? 

A. That is right. 

©. Did he then leave the vessel or did he proceed to 
Point Wells? A. "No, he lett the veseel. 

©. Now in answer to a question by Mr. Mack you 
said that you personally watched the cross-over valves 
being closed and sealed? A. That is right. 

(). J think in that connection you mentioned the cross- 
over valves at No. 5 tank and the cross-over valves at 


No. 7 tanks? A. That is fight 
©. Were any other cross-over valves closed anki 
sealed ° A. No, that was all. 


@. You have réferréd tO the term “spectacles”. gir 
spectacles have an open part and they have a closed part, 
do they not? A» Tatas Tight. 

©. Was it the closed part of the spectacles that was 
used at any place in the pipe lines on the Egg Harbor on 
that voyage? a. Ao: 

©. Then. if ] understand you correctly, no use was 
made of the spectacles in blocking the pipes on this voy- 
age on which this cargo was taken on board at San 
Pedro and E} Segundo; is that right? 

A. That is right, yes. 

©. Now how were these valves on No. 5 tank sealed? 

A. With a length of chain and a No. 1 car seal, a 
box car seal. 

(Discussion by counsel off the record.) 

(). You mean, do you not. that the wheel handles of 
the two valves controlling the cross-over in No. 5 tank 
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were chained together and the chain held by a car seal; 
is that right? a VPhatus right. 

©. Was the same method used with respect to the twc 
cross-over valves in No. 7 tank? 

a. Thatuas right. 

©. Were any other valves chained and sealed? 

A. The master valve between 9 tank and 8 tank were 
chained and sealed. 

QO. What did they chain that valve to? 

I don’t know, probably another valve. 


No, I didn’t see them shut it. 
Did yousscesthesm chain itr 
A. No, I didn’t see them chain it, but I saw it after 
it was chained. 


A 
©. Did you see them shut that valve? 
A 
Q 


©. Was the chain sealed to something? 

A Yes, Buti adon't know what valve it was. 

Q. Are you sure about that? 

A. Oh, yes, it was chained and sealed, but I don’t 
know which valve it was chained to. 


Q. Now were there any other valves chained and 
sealed except these you mentioned; that is, the valve at 
No. 5 tank and the valve at No. 7 tank and the master 
valve between tanks 8 and 9? 

mm What is all | can recall 

Q. Now were you on board at Point Wells when dis- 
charging of the cargo commenced on April 23, 1943? 

mm, Nes, I was. 

QO. By reference to Respondent’s Exhibit 1 for iden- 
tification, | notice that on April 23, 1943, the SS Egg 
Harbor started its discharging of gasoline at 1:50 p. m. 
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and started discharging diesel at 2:23 p. m.; 1s that cor- 
rect (handing document to witness) ? 

A. That is right. 

QM. Is that your best recollection now that that is 
accurate ? 

A. That is accurate as far as I know, yes. 

Q. Then you were on the vessel until after 2:23 p. m., 
is that correct? A. That is correct. 

Q. When did you leave the vessel? 

A. Somewhere around 3:00. 

Q. And you went to a hotel then, did you? 

A. 1 went to the Navy Office first and the agent’s 
office, and then I went into Seattle. I was in Seattle then 
until | went to a hotel. 

©. When you left the vessel you were discharging 


both gasoline and diesel furnace oil? A. Yes. 
©. What tanks were they discharging fluid from 
when you left the vessel? A. That I don’t know. 


(. [| notice in this log book under the column entitled 
“Watch Offeer's Signature for April 23, 1943,” te 
initials J. C. H. Can you tell me whose initials those are? 

A. The jumor third mate, Mr. Hardy. 

O 4.°C. Ehardy? A. That is fight. 

©. I notice in the same exhibit on the page dated 
April 24, 1943. initials which look like A. F. D. 

A. That is fright. 

@. Can you tell me whose initials they are? 

A. Those are the initials of Mr. Danielson, the second 
mate. 

Q. Now when you left the vessel after it had com- 
menced to discharge cargo at Point Wells what officers 
did you leave on board? 

A. They were all on board, all four mates. 
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©. Now give me again so that we may get it clear 
who they were and what their names were and official 
designations. 

A. There was Mr. Morris, the first mate, and Mr. 
Danielson, the second mate, and Mr. Thoren, the senior 
tard mate, and) Mr Elardy, the junior third mate 

Q. Did any of those officers have anything to do with 
the operations connected with the discharging of the cargo? 

A. The chief mate was in charge of it. 

©. Does the chief mate give orders to the pump man? 

A. Yes, he does. 

QO. Do you know whether or not the chief mate re- 
mained on the vessel at all times while you were absent? 

A. Well, they told me he was gone after they started 
pumping, that he left the vessel. 

Q. Then if I understand you correctly he was on the 
vessel when you left in the middle of the afternoon, 
but he left shortly thereafter; is that correct? 

A. That is Fight. 

Q. Now did any of these other mates leave the vessel 
while the cargo was being discharged on that day? 

A. I don’t know. 

©. How long had you known Axel Danielson who was 
the second mate on that voyage? 

A. From Portland, Oregon. 

Q. In other words, you first became acquainted with 
him when he joined the vessel about April 1, 1943, is 


that correct? A. dlateisaaght. 
Q. How long had you been acquainted with Mr. Hardy 
and Mr. Thoren?e A. Just the same time. 


@. Do you know anything about the knowledge that 
Mr. Danielson or Mr. Hardy or Mr. Thoren had with 
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respect to the tanks’ pipes and valves, and their methods 
of operating the same on this vessel? 

A. I wonder if I could have that again, please. 

(The pending question was read by the reporter.) 

A. No, I don’t, not for sure. 

Q. Now I think you said that somebody called you 
at the hotel in Seattle and told you they were having 
some trouble in connection with this cargo that was being 
discharged? A. Yes. 


Who called you, do you know? 
Mr. Hicks. 


Q 

A 

©. Did he tell you to come out to the vessel? 
Ae Te. 

©. And you did so? A. Yes 

©. What time did you arrive; was it after dark? 
A. No, it was the next day in the morning. 

@. Then you didn't return to the vessel until the 
morning of April 24, 1943, 1s that correct? 

A. No, sm, I @id Gor. 

Q. I want to be prefectly clear about that. You left 
the vessel about 3:00 0n the afternoon of April 23, 1943, 
and you did not return to the vessel until the morning 
of April 24, 1943, is that correct? 

A. That 1s right, yes. 

Q. What time of the morning on April 24th did you 
reach the vessel? 

A. Oh, I don't know, nine or ten o’clock, whichever 
it was. 

Q. Were they discharging any diesel oil or gasoline 
when you reached the vessel in the morning? 

A. Yes, they were discharging. 
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©. Do you know what tank they were emptying then? 

A. No, they were only pumping out one cargo at a 
time. 

©. You mean by that they were pumping out only one 
tanks at a time’? 

A. One grade of cargo, gasoline or oil, I don’t know 
which. 

©. I see. Were Mr. Hicks or Mr. Stevens there 
when you arrived on the morning of April 24, 1943? 


Yes. 
Were they both there? A. Yes. 
Did you talk with them? ee eseacir,. 


Are they engineers? 
Yes, sir, both of them. 


OO POCO > 


Are they connected in some way with the Keystone 
Pa coin Company ? 

A. Yes, sir; I don’t know the official titles, but they 
are company inspectors; that is what they call them. 

QO. Now when you got back to the vessel on the morn- 
ing of the 24th of April, 1943 who was the first person 
you talked to? 

A. Both Mr. Hicks and Mr. Stevens. 


Q. It was after talking to them that you talked to 
Messrs. Simonson and Kilbourne for the first time? 

Ae That is tieht. 

QO. Did you talk to Messrs. Hicks and Stevens fre- 
quently that day? A. Oh, yes. 

Q. They were in and out, weren’t they? 

a, Ita is right. 

Q. And you did quite a lot of talking to them? 

em Theat is right, 
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Q. And you did quite a lot of talking to them before 
you talked to Messrs. Simonson and Kilbourne, didn’t 
you? A. They told me about it. 

Q. I am not asking you what they told you, but I 
am asking whether you talked to them before you talked 
to Messrs. Simonson and Kilbourne; I think I have al- 
ready asked you that question, but it 1s a fact that you 
did talk to them before you talked to Messrs. Simonson 
and Kilbourne; isn’t that true? 

A. Wes, that is right: 

(). There were spectacles on the vessel on that voy- 
age, were there? me. “Yee: 

©. Do you know where they were located? 

A. In the pump room and on the discharging mani- 
folds. 

©. That 1s, they were on the cross-overs between the 
lines on the discharge side of the pump room? 

A. Yes. 

©. And they were on the cross-overs where the lines 
on deck go overboard. is that correct? 

A. That is correct, yes, sir. 

©. But none of those spectacles were used? 

A. No, sir. 

Q. Now after the Egg Harbor discharged its con- 
taminated products at El Segundo on May 1, 1943, and 
May 2nd, the vessel thereafter loaded out another cargo, 
didn't it? A. That is right. 

©. You were master on that voyage, were you? 

A. That is right. 

Q. What did that cargo consist of? 

A. May I look at the log book? 

Q. Yes, certainly (handing the book in question to 
witness ). 
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(Discussion by counsel off the record.) 

©. Now after this contaminated cargo was discharged 
at El Segundo the vessel went on another voyage, did 
it not? A itat is right: 


©. How soon after that did it leave port? 

A. It left port on May 2, 1943, on that voyage. 

©. From what port was that? A. El Segundo. 

©. What was the vessel loaded with? 

A. Supreme gasoline and Standard gasoline. 

©. In other words, two grades of gasoline? 

ma. Yes, that gioht 

©. Where did the vessel proceed with this double 
cargo? A. To Point Wells again. 

QO. Now on that voyage was there any contamination 
of those two grades of gasoline? A. No, sir. 


©. Speaking of this voyage now upon which the 
diesal oil and the gasoline loaded on April 17th and 18, 
1943 was carried to Point Wells, do you know which 
tanks of the vessel carried gasoline and which tanks car- 
ried diesel oil? 

A. May I refer to the ullage sheets? 

©. Yes) cemtainly. 

A. 1 know the tanks, but J am not sure exactly— 

Q. This is Respondent’s Exhibit A for identification 
(handing documents to the witness). 

A. Yes. Well, the gasoline was—No. 2, 3, 4, and 
No. 9 carried gasoline. No. 5, 6, 7, and & carried diesel 
oil. 

©. Was there anything in No. 1 tank? a, Nah 

Q. Well, now, the vessel’s officers discussed, did they 
not, which tank or tanks could carry the gasoline and 
which tank or tanks could carry the diesel oil; isn’t that 
correct A. That is right, yes. 
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Q. Now what officer or officers of the vessel, or 
members of the crew, had the duty of handling the valves 
during the unloading process at Point Wells? 

A. All of the officers and the sailors on their watch, 
on their respective watches. 


©. Well, let me put the question this way: Suppose 
that it became necessary to change a valve during the 
unloading process; what ship’s officer or officers would 
have to make that change? 

A. The mate on watch or the chief mate. 


©. Would the pump man or the pump men have been 
under any duty to change the valves? Is that part of 
their province? A. That is part of their job. 


©. Do they do that under orders of the mate? 
A. Well. no, they don’t. Usually a pump man—the 
pump men will go ahead and pump it out themselves. 


Q. So that a pump man may change a valve without 
any orders from any mate of the vessel, is that correct? 
A. That is right. 


©. Now do you know who at Point Wells directed the 
valves to be changed? 

A. When they started discharging cargo the chief 
mate did, but thereafter I don't know who it was. 


@. But it became necessary to change the valves at 
that time in discharging that entire cargo? 

A» That is right. 

©. Do you know who gave the orders for that? 

A. No. I don't. 


©. Do you know who actually made the changes in the 
valves from time to time, incident to the discharge of that 
cargo? fl © No. 1 don’t. 
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QO. Wasn’t it reported to you when you returned to 
the vessel that there had been a mistake in opening one 
of the valves on the vessel? 

A. They thought so, but they were not sure. 

QM. Whom do you mean by “they’’? 

A. Mr. Stevens and Mr. Hicks. 

©. They thought that somebody had improperly 
opened a valve? Pa wes: 

Q. They so stated to you, did they? 

A. “That 1S MiGae. 

Q. Did they both state that to you? 

A. That % Fieht. - 

QO. This was after you returned to the vessel on the 
morning of April 24, 1943? 

A. That is right. 

©. There were no other tests or tests that were re- 
ported to you or that you knew anything about between 
April 10, 1943 and the time when they started to load 
diesel oil at San Pedro on April 17, 1943, except these 
water tests that you have already mentioned to us; is that 
Connect ? A. What ts richt, .yes. 

©. Do you know the pressure at which the gasoline 
and the diesel oil were being pumped out of the vessel at 
the time you left the vessel at about three o’clock on the 
afternoon of April 23, 1943? A Nog I don’t. 

Q. Upon arriving at San Pedro on that maiden voy- 
age and before the diesel oil was loaded at San Pedro 
where did the vessel dock? 

A. At the Standard Oil dock. 

©. Was it at that dock all of the time that it was 
in the inner harbor at San Pedro on that occasion? 

A. I think we were alongside the degaussing dock first. 

(Discussion by counsel off the record.) 
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A. (Continuing) Yes, that is right, we were tied up 
at the degaussing dock first. 


©. And where is that degaussing dock located? 
A. Tn San» Pedro: 

(). Is it in the inner harbor? 

A. Yes, ft io Pier Oz. 

(Discussion by counsel off the record.) 

A. (Continiime) | iiean, it is Berth 92. 


©. And vou had the degaussing attended to, and then 
did the vessel go immediately to the Standard Oil dock 


for the loading of diesel oil? A. What is right. 
(). Was this vessel called the Bald Butte; was that a 
tatiteT A. That is right, yes. 


(). Was it a tanker operated by the Keystone Shipping 
Company ? 

A. It was the Pennsylvania Shipping Company then. 

(. And that name was later changed to the Keystone 
Shipping Company, according to your understanding ? 

A. That is right. 

©. And now when you first joined the vessel about 
April 1, 1943, 1 think you said that Arthur Morris and 
Axel Damelson were at Portland. also? A. Yes. 

(). Were Messrs. Hardy and Thoren there at that 
time ? A. They came later. 

©. When did they join the vessel? 

A. About the Gth or 7th of April: I any het sure 
which. 

Q). Have you anything in this material which you 
have given us here today that would give us when they 
joined this vessel ¢ 

A. No, but it was while she was in the shipyards. 
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©. Well, how long before the vessel was delivered by 
the builders did they join the vessel? 

A. That I don’t know. 

©. Do vou know whether or not they spent any time 
on board the vessel before the vessel was delivered by 
the builders? A. Oh, yes. 

Q. They did? ma es 


QO. Do you know how much time they spent on it? 

A. No, I do not; but I know they were down there. 

QO. Now this vessel was delivered by the builders about 
April 10, 1943? A. That is right. 

©. Were Messrs. Hardy and Thoren on the vessel 
during that trial run to Astoria? 

A. J don’t know. I know the mate and the second 
mate were, but I don’t remember about the other two. 

Q. Now after this contaminated cargo was discharged 
at El Segundo on May 1! and 2, 1943, and before the 
vessel started on that voyage upon which it carried the 
two kinds of gasoline, was there any change in the ship’s 
officers? A. Yes, sir. 

©. What was that change? 

A. The chief mate was released, Mr. Morris. 

©. When was he released: was it after the vessel 
had discharged at El Segundo? 

A. No, sir, it was at Point Wells. 

QO. Oh, he was released at Point Wells before the 
vessel started back to El Segundo? fe 6 aes. 

Q. Then he must have been released about April 24 
or April 25, along in there? 

A. About the 25th, | think it was. 

Q. Was he discharged? Po Y's, 
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©. Was he discharged for any reason connected with 
this contamination ? 
A. Yes, that was the reason he was released. 
Q. Was he discharged because he was the chief officer 
left in charge at the time the contamination occurred? 
A. Well, I don't know how to answer that. 
Mr. Mack: That might call for his conclusion. 
(Discussion by counsel off the record.) 
Mr. Hall: ©. Was he discharged because of this 
contamination which had occurred? 
A. He was discharged as a result of the contamina- 
tion. J will put it that way. 
Well, you discharged him, didn’t you? 
Well, yes, I did. 
Under instructions ? A. That is fight 


DO FO 


Now did you at the time you discharged him tell 
him why you were discharging him? 

A. Well, he knew he was being discharged, anyway, 
and there was no reason to tell him; he expected it. 

(). But you must have given him some reason, didn't 
you, for firing him? 

A. No, there was no reason given. I told him he was 
being fired and he expected it. 


(). Well, how do vou know that he expected it? 


A. Well, he told me. 

©. He told you that he had been expecting it? 

A. Surely. 

(Discussion by counsel off the record. ) 

Q. Now after this contamination occurred at Point 
Wells were there any other exchanges made in the ship’s 
officers before the vessel sailed back to El Segundo? 
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A. Yes, we made Mr. Danielson chief mate and Mr. 
Thoren went as second mate and Mr. Hardy went as 
senior third mate and we got a new junior third mate. 

©. Now after the vessel had loaded this double cargo 
of gasoline after May 2, 1943, was there any further 
change in the officers of the vessel before that voyage 


commenced ? @. No, Sir. 
©: Are you tall master of the SS Ege Harbor: 
fe, No, sit. 


Mr. Hall: I believe that 1s all. 


Redirect Examination 
By Mr. Mack: 

Q. Captain Olsen, I hand you a photostat here of a 
document which up at the top has the printing “Bill of 
Lading No. blank.” and I will ask you if that is your 
signature on the bottom there (handing document to wit- 
ness)? A. Yes, that is my signature. 

(Discussion by counsel off the record.) 

Mr. Mack: This document is dated at San Pedro, Cali- 
fornia, April 17, 1943, and just so we have something 
to refer to I will offer this as Respondent’s Exhibit 10 
for identification. 

(The document was so marked by the reporter. ) 

©. Captain, was this bill of lading signed by vou 
after the diesel had been loaded at San Pedro? 

As Mes; | would say yes 

©. Do you know who prepared that bill of lading? 

A. The Standard Oil people. 

QO. Now I will show you another photostat, Captain, 
bearing the printed words “Bill of Lading No blank,” at 
fie topy and dated ©) Segundo, April 18, 1943, and I 
will ask you if that is your signature at the bottom there 
(handing document to witness)? A. Yes, Te iss 
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Q. And that was for the gasoline? 

A. That is right. 

Q. Did you likewise sign this bill of lading after the 
vessel had loaded the gasoline at El Segundo? 

A. That is right. 

Mr. Mack: I will offer this document and ask that it 
be marked as Respondent's Exhibit 11 for identification. 

(The document was so marked by the reporter. ) 

Q. Do you know who prepared this bill of lading? 

A. The Standard Oil people. 

Mr. Hall: My records show the fact that those are 
the same documents that are referred to in Paragraph 1 
of our stipulation of December 6, 1944. 

Mr. Mack: Yes. that is right. I believe I have no 
further questions. 

Mr. Hall: That is all. 


Witness. 


Staté of California, 
County of Los Angeles—ss. 


I; W. L. Heathcote. a Notary Public with afd’ dor 
the County of Los Angeles and the State of California, 
do hereby certify: 


That. prior to being examined, the witness named in 
the foregoing deposition, Lawrence C. Olsen, was by me 
duly sworn to testify the truth, the whole truth, and 
nothing but the truth; 


That the said deposition was taken down by me im 
shorthand at the time and place therein named. and there- 
after reduced to typewriting under my direction. 
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I further certify that it was stipulated by and between 
counsel that the signature of the witness to the said 
deposition be waived, and that it should possess the same 
force and effect as though read and signed by the said 
witness. 

I further certify that I am not interested in the event 
of the action. 

Witness my hand and seal this third day of January, 
1945. 

(Seal) WoL. HEAT HCOTE 

Notary Public in and for Los Angeles County, 
State of California. 


[Endorsed]: Filed Jan. 22, 1945. Edmund L. Smith, 
Clerk; by John A. Childress, Deputy Clerk. 


jEncdorsed|: Na Semeeebr! Adm. Std. Oil Co. ys. 
U.S. A. Libs. Exhibit No. 12. Filed Jan. 31, 1945. Ed- 
mund L. Smith, Cléck; by M. E. Ws Deputy Clerk. 


Mr. Mack: I wish to also have the record show or have 
it understood that the testimony of Captain Olsen is also 
introduced in behalf of the respondent. 

dime Court: it i evidence tor both sides, so far as 
that 1s concerned except, gentlemen, that the exhibits are 
not attached to that. I assume they are going to be intro- 
duced through other witnesses and referred to. [or in- 
stance, there 1s the log that you have referred to and the 
different [147] logs in there, the rough log and the differ- 
ent kinds of logs, and the other exhibits referred to in the 
deposition are not in evidence. They were retained by 
counsel by stipulation that they would be available to both 
parties. 
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Mr. Mack: They are here, your Honor, and | dont 
believe all those documents are relevant. We took the pre- 
caution to have them identified by Captain Olsen at the 
time, but IT do expect to introduce the smooth log and the 
rough log and anything else that seems pertinent, perhaps 
the ullage sheets too. 

The Court: J notice in Captain Olsen’s deposition that 
on direct examination he testified that there were certain 
tests made, and that under cross examination his informa- 
tion as to the tests was information conveyed to him by the 
mate. Apparently as [ have interpreted the deposition he, 
himself, did not make the tests and the only information 
is that given to him by those that were serving under him. 

| think also that the log from which information was 
obtained, at least it seems to me to be a log, should be 
introduced as to whether there is any record in it. The 
intimation in the deposition is that there was no notation 
made in the log on these various tests supposed to have 
been made under 125 pounds of pressure as they ap- 
proached San Pedro. 


Now. | don’t know, not being a seafaring man like you 
two men that are accustomed to deal in the type of cases. 
[148] whether a test of that kind would ordinarily be 
reflected in a log or not. 

In other words, the picture as presented here gives us no 
definite information that these tests that you have been 
talking about were made. 

Mr. Mack: Well, it doesn’t show in the log that way. 
tf the court please, but on the other hand not everything 
that is done on the ship is put in the log. 

The Court: | know, but that 1s something the absence 
of which night or might not be material, but it seems to 
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me that the logs that you have referred to-here, at least, 
should be introduced in evidence. 

Mr. Mack: I intend to put it in. 

Mr. Hall: The only document ] had marked at the 
time of taking Captain Olsen’s deposition was the docu- 
ment which is now in evidence as Libelant’s Exhibit 9. 

The Court: That is the piping arrangement? 

Mr. Hall: Yes, your Honor. A stipulation was con- 
cluded by counsel in this cause on December 6, 1944. 
That stipulation is on file and the printed copies of the 
stipulation in our printed memorandum book, page 5. 

Isdesir® to offer win evidence first, this pasag@paph Iee2, 
3. 4, and 5 of that stipulation. 

The Court: Let me find mine. Subsequent events 
have changed that, have they not? 

Mr. Hall: Yes. In justice to the proctors for [149] 
respondent, I think a change should be made in paragraph 
6. I suggest this change, which will make the paragraph 
read in this way— 

The Court: Let us make it as a new stipulation in 
leu of paragraph 6. 

Mr. Hall: Yes, sir, reading as follows: 

“That the portion of the cargo thus carried by said 
© 5. Eee Harbor td Pom Wells * * *” 
and here is my addition: 

“* * * plus products with which it was mixed in 
libelant’s shore tanks, all of which was subsequently found 
to be so contaminated as to be unmerchantable and require 
refinery reprocessing and which was returned to libelant's 
EI Segundo refinery in the S. S. Egg Harbor for re- 
processing was: 25,507 barrels of said Standard diesel 
furnace oil, contaminated with gasoline, and 19,479 bar- 
rels of said Standard gasoline, contaminated with Stan- 
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dard diesel furnace oil. (No stipulation is made herein 
with respect to the time or times when, or place or places 
where, said products were ascertained to be contaminated. 
or with respect to the place or places where said con- 
tamination took place.)”’ 

In other words, your Honor, the only change I have 
made in the paragraph is to insert in the second line of 
paragraph [150] 6 after the word “Point Wells”— 

The Court: J] think it is clear. 

Mr. Hall: Pardon me, your Honor. Is that satisfac- 
tory, Mr. Mack? 

Mr. Mack: Yes. 

The Court: As to paragraph No. 7, it seems to me 
that there should be an additional stipulation in computa- 
tion, 

Mr. Hall: 1 have anticipated that, your Honor, and 
have prepared an alternative. I want to offer paragraph 
7, but this is an alternative. 

The Court: Suppose your alternative be submitted 
subject to verification by counsel for respondent. It seems 
to me that after you have No. 7 it would be easy to, on 
the same basis, compute the changed amounts. 

Mr. Hall: J] have just explained to counsel. your 
Honor, that the Schedule B which T have just handed him 
is a recomputation of paragraph 7 of the stipulation, 
using, however, the smaller quantities and it has heen com- 
puted in exactly the same way. [| am hopeful that counsel 
will stipulate to that in like manner as he stipulated to 
No. 7. I want to offer in evidence, however, paragraph 
7 of the original stipulation of December 6, 1944. 

Mr. Mack: I want to say this, if the court please, 
that | have done my best to cooperate. 

The Court: 1 think both counsel have cooperated. 
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Mr. Mack: To cooperate throughout, and the court 
doesn’t [151] know this, although I told Mr. Hall it. I 
was subject to rather severe criticism from my people 
about stipulating to No. 7 and I told that to Mr. Hall some 
time ago, but | think I have got them straightened out on 
that, so | would like a chance to go over this. 

The Court: Certainly. J] want to give you a full op- 
portunity to verify it. I think the court, in view of No. 7, 
if it should find according to your theory, could even com- 
pute it. The court might have enough knowledge of 
arithmetic to be able to compute the same and obtain 
the same results as are obtained under Schedule B. How- 
ever, I think you should have an opportunity to verify 
these figures. 

Mr. Hall: Then, so far as my present record oes, 
it will be understood that paragraph 6 of the original stipu- 
lation of December 6, 1944 as I have amended it this 
morning is in evidence, and that paragraph 7 of such 
original stipulation is in evidence? 

whe Cotri: Yee 

Mr. Hall: Yesterday your Honor asked me for cer- 
tain figures, which I think I have included in another 
schedule which I have designated as Schedule A. and 
which I will hand now to the clerk. 

The Court: This is pretty much the same as Schedule 
Bois ie not? 

Mr. Hall: Yes. It is simply an illustrative schedule. 
the data being already in evidence by virtue of stipulation 
[152] or testimony. 

The Court: Is it satisfactory, Mr. Mack, that these 
two schedules may be admitted in evidence, subject to veri- 
fication by you as to computations? 

Mr. Mack: Yes. 
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The Court: We will admit these in evidence, then. 

The Clerk: Schedule A will be Exhibit 13 and Sched- 
ule B will be Exhibit 14 1n evidence. 

(Thereupon, the documents referred to were marked 
as Libelant’s Exhibits Nos. 13 and 14, respectively, and 
were received in evidence. ) 

[LIBELANT’S EXHIBIT NO. 13] 
SCHEDULE A 


Gasoline Diesel 
Item (bbls. at 60°) (bbls. at 60° ) 


(1) Products carried by the vessel 

which were not contaminated 

and which were run into shore 

tanks 61 and 41. 55,649 37,802 
(2) Products carried by the vessel 

which were contaminated there- 

on and run into shore tanks 62 


and 8 8,140 23,131 
(3) Total products carried by vessel 63,789 60,933 


(4) Products already in shore tanks 

62 and 8, uncontaminated prior 

to being mixed with item (2), 

but contaminated by item (2) 11,339 2376 
(5) Products with respect to which 

libelant claims damages, being a 

total of item 2 and item 4 19,479 25,507 


(1) Arrived at by subtracting item (2) from item (3) 
(2) Arrived at by subtracting item (4) from item (5) 

(3) Established by par. 4 of the Dec. 6, 1944 Stipulation 
(4) Established by testimony of Fred R. Kilbourn 

(5) Established by par. 6 of the Dec. 6, 1944 Stipulation. 


[Endorsed|}: No. 3490-BH Adm. Std. Oil Co. v¥¢. 
U.S.A. Lib. Exhibit No. 13. Filed fan. 31,1945. Bae 
mund L. Smith, Clerk; by M. E. W., Deputy Clerk. 
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[Lib ANT’S EXEL BIT NO. 14] 
SCE EDULE B 


Paragraph 7 of the Stipulation of December 6, 1944, 
assumed libelant to be entitled to damages on account 
of a contamination of 25,507 bbls. of diesel and 19,479 
bbls. of gasoline, i.e., not only on account of the gasoline 
and diesel commingled in the cargo, but also on account 
of the uncontaminated gasoline and diesel in the shore 
tanks which became contaminated by mixture with the 
contaminated cargo. Libelant contends that this is a 
correct measure of damages. 

It (contrary to libelant’s contention above) it be held 
that damages should be allowed only on account of the 
gasoline and diesel commingled in the cargo (i.e. 23,131 
bbls. of diesel and 8,140 bbls. of gasoline), then libelant’s 
damages would be computed as follows: 

Value in merchantable condition 
at Los Angeles anea of part 
of cargo which was contami- 


nated $54,907.45 
Add freight and insurance to 
Point Wells 9,260.75 


Value in merchantable condition 

at Poimt Welle on Space? of 

cargo which was contaminated $64,168.20 
Gross value at Los Angeles area 

of products salveaged from 

contaminated part of cargo $42,441.80 
Deduct handling 

charges at Point 


Wells » w5/03 
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Deduct freight and 

insurance to Los 

Angeles area 9,116.53 
Deduct reprocessing 


cost at refinery in 
Los Angeles area 1,736.00 


Total 11,188.16 


Net value of products salvaged 31,253.64 
Total damage $32,914.56 


[Endorsed]: No. 3490-BH Adm. Std. Oil Co. vs. 
U.S. A. Lib. Exhibit No. 14. Filed Jan. 31, 1945. Ed- 
mund L. Smith, Clerk; by M. E. W., Deputy Clerk. 


Mr. Hall: The only other thing I have, your Honor, 
is this. About October 30th of last year we served in- 
terrogatories upon the respondent under Rule 31. and 
those interrogatories were answered and the document was 
received in our ofhce January 20th of this year. 

The Court: Is that the one that was filed— 

Mr. Hall: It 1s the document that we filed. It is 
marked ‘‘Interrogatories Propounded by Libelant under 
Admiralty Rule 31.” 

The Court: Filed in our court on the 22nd, I presume. 
“Answers of Respondent, United States of America, to In- 
terrogatories Propounded by Libelant under Admiralty 


Rule 31.” 
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Mr. Hall: Yes, your Horner. 


Now, in addition, I desire to offer as an admission on 
[153] the part of the respondent, one of those interroga- 
tories and the answer thereto. It is interrogatory No. 32 


which reads as follows: 


“After contamination of the cargo was reported to 
agents of Keystone Shipping Company on April 23, 1943, 
at Point Wells, describe fully and give the date and result 
of all such tests or inspections, if any, as were made at 
any time thereafter for the purpose of ascertaining the 


cause or causes of such contamination.” 


The answer to that interrogatory reads as follows: 

“Discharging was stopped immediately. All tank valves 
were checked at once and found in order. All cross- 
over valves were checked and found in order except that 
the No. 5 cross-over valves were found sealed but partly 


open.” 
The Court: It may be admitted in evidence. 


Mr. Mack: If you want to, it is all right with me to 


have all the interrogatories and answers go in. 
Mr. Hall: No. I would not so stipulate, counsel. 
The libelant rests. 


Mr. Mack: I have a few questions J want to ask Mr. 


Kilbourn. 1 will call him as my own witness. | 154] 


ee United States of America vs. 
FRED R. KILBOURN, 


called as a witness by and on behalf of the respondents, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 
By Mr. Mack: 

Q. Mr. Kilbourn, I just want to clear up a few points 
in my mind, one of which I think is apparent, but I want 
to be sure it 1s correct. 

Did the Egg Harbor take back these contaminated 
products southbound to El Segundo? A. They did. 

(). Is my understanding correct that the contents of 
shore tank No. 8 were pumped back onto the vessel? 

A. Yes, the contents of shore tank No. 8 were pumped 
back into the vessel. 

(. All the contents of shore tank No. 8? 

A. Not all the contents. We pumped as far as we 
could get. I think there was a cubic inch of product left 
in the tank. 

©. I mean so far as practicable, you pumped all of 
shore tank 8 back into the vessel? 

A. That is right. 

Q. Then, is the same true of shore tank No. 61? That 
was the gasoline tank. 

A. Tank 61 was not pumped back. Tank 62 was. 


[155] 
©. | am in error. Shore tank 61 was the one that 
showed all clear ? A. Yés, that 15 Piet. 


@. Now, were the contents, so far as practicable, of 
shore tank 62, all pumped back onto the vessel? 

A. That is right. It was pumped back onto the Egg 
Harbor. 
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©. Did the Egg Harbor, to your knowledge, depart 
southbound ? x. It dad. 

The Court: May I ask a question? Do J understand 
that the parties are in accord and stipulate that the products 
as commingled, had no market value at Point Wells, and 
that the shipping them back to El Segundo for recondi- 
tioning in fact lessened the damages, if any? 

Mr. Mack: JI am not in a position positively to answer 
that, but I believe Mr. Kilbourn answered that in his tes- 
timony yesterday, that that was the case. 

Mr. Hall: 1 will so stipulate that that is the case. 

The Court: The only thing is, I don’t know what the 
sroducts were other than at Point Wells. There is noth- 
ing in the record to indicate that that was an economic 
way of handling the picture as it developed. In other 
words, how does the court know, or how is the record going 
to bring torth the fact that it wouldn't have been cheaper 
to have dumped the products at that time rather than 
bringing them back for [156] reconditioning? 

] understand that stipulation 8, or whichever one it is. 
states that the parties agree on that method of arriving 
at the damages, and that may be sufficient. 

Mr. Mack: We agreed that if witnesses were called by 
the Standard Oil, they would testify to that. That is 
what we agreed to. 

The Court: In other words, I think it should be 
brought out very clearly to show that the reconditioning 
Was a more economic method of fixing the damages. In 
other words, 1t would be the duty of the parties here to 
reduce the damages, if possible. For instance. in one 
stipulation here you have $49,000.00 prospective damages, 
and another one $32,000. 
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Now, take, for instance, the $32,000.00 damage. Were 
those products that were brought back worth that amount? 
] think you see my point, do you not? 

Mr. Hall: I see your point, your Honor. 

Now, yesterday Mr. Kilbourn testified that this mass, 
after Point Wells, had no market value. 

The Court: I understand. 

Mr. Hall: Now, we put that with paragraph 7 of the 
stipulation of December 6, 1944, and we have, if I re- 
member, the stipulation, or in any event testimony from 
a Witness that the facts are as stated in paragraph 7; 
namely, that this product in an uncontaminated condition 
at Point Wells had a value of $101,412.55. [157] 

The Court: I had overlooked that. That answers my 
question. 

©. By Mr. Mack: Reverting to the evening of April 
23, Mr. Kilbourn, and the tests that were made by Stan- 
dard Oil from the samples that were taken from the ves- 
sel’s tanks, and I believe also shore tank 62, can you fix 
for us any more definitely than you did the time that those 
samples were taken? A: | @armot} tic. 

QO. Can you fix it by means of before or after dis- 
charge of the diesel commenced at 9:30 that evening? 

The Court: That is when they started to pump the 
diesel out and cut off the pumping of gasoline at the same 
time? 

Mr. Mack: That is correct, your Honor, when the 
second discharge of diesel commenced. 

The Witness: No. I can't tell you when the definite 
time was, before or after pumping commenced. To tell 
the truth, there were samples being taken at all times. 
We took samples all the time, and my memory is confusing 
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to me because no log was made of any time we took 
samples. 


QO. By Mr. Mack: You didn’t keep any record of the 
time? f:. ‘lWNermreceord at all. 

Q. The samples I was interested in particularly were 
the ones submitted to Laucks by you. 

A. Yes. I know the ones you have in mind. [158] 


Q. Is my understanding correct that you took samples 
from the vessel's tanks that evening, and shore tank No. 
62, and submitted them to Laucks? Ae Yes. 


Q. And then, as to shore tank 8, the sample that you 
submitted to Laucks was taken the following morning 
around 8:00 o’clock? 

A. Yes, that is right. When I came down in the 
morning, we took that sample. 


Q. And that was after pumping or discharging into 
shore tank & had stopped and diversion had been made to 
shore tank 41? A. That is correct. 


Q. Now, when the contamination was reported by 
your gauger about 4:30 on the afternoon of April 23rd in 
the gasoline, did it occur to you then to hold all pumping 
until both diesel and gasoline had been checked and tested? 

A. No, because the only thing that we knew was con- 
taminated at the time was the gasoline, and we didn't 
know anything about the diesel being contaminated at all. 
In fact. J didn’t know until the following day. |] Was 
greatly surprised that it was contaminated. 

Q. The diesel was, to all appearances, all right. Ts 
that it? A. Wes, 


Q. And so far as you could tell. it was all right? 


[159] A. Yes. 
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Q. After discharge of the diesel alone commenced at 
&:30 on the evening of April 23rd, were line samples taken 
by you or men under your direction every so often? 

A. Yes. The gauger took samples every hour all 
through the night until the diesel was pumped out the 
following afternoon. 

Q. What was his report to you on those samples? 

A. Well, everything was all right so far as he was 
concerned. The diesel looked fine. You can’t tell that 
diesel has a little gasoline in it at all, because so small 
a quantity will contaminate the diesel and bring the flash 
point down. So, you couldn't tell by looking at a bottle 
of diesel whether it is contaminated that way. We were 
looking to see if it was diesel or gasoline, and that 1s all 
we were looking for. 

©. But in all events. you didn’t think it was necessary 
to hold all pumping on both diesel and gasoline until vou 
had samples and had tests completed by Laucks? 

A. That is right. We knew the gasoline was off, 
and that is all we worried about at the time. We didn’t 
even think about the diesel being contaminated. There 
was no evidence of the diesel being contaminated. Not 
taking a flash test, we couldn’t discover any contamina- 
tion at that time. 

©. Could you have made the flash test at that time? 
[ 160] 

A. No, at that time we could not. We had no equip- 
ment to make any flash tests. 

©. Now, reverting to the gasoline, when the pump- 
ing or discharging of the gasoline alone was commenced 
on the evening of April 24, it was pumped for a short 
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time from tanks 2, 3 and 4 of the vessel, was it not, until 
it showed clear? A. That is right. 

©. Then, you switched the gasoline from tanks 62, 
shore tank 62, into shore tank 61° A. That is right. 

@. Can you tell us approximately how long it was 
after pumping or discharge of the gasoline alone was 
started until you switched to shore tank 61? 

A. Well, it has to be just a rough estimate. I would 
have to stop and figure out the pumping time of both 
and fix other things. There was no exact time taken. 

©. You didn’t Keep any time? 

A. No time on that at all. 

©. What would be your rough estimate? 

The Court: We have covered this before. He testi- 
fied yesterday he didn’t keep any record. All these time 
items are estimates on his part. We have the log of the 
vessel and that should certainly disclose those things. 

Mr. Mack: Well, we don’t know what they were 
doing with their gasoline, your Honor. I wouldn’t have 
any record of where they were pumping their stuff. 
[161] 

The Court: You can’t hand out one cubic foot of clear 
gasoline and one cubic foot of contaminated gasoline and 
say, ‘Well, we are only liable for the contaminated por- 
tion.” 

Mr, Mack: Yes, that is correct. Well, if he can give 
me a rough estimate or his best guess on that, that will 
be satisfactory and I will leave it. 

The Court: Well, he was asked for a rough estimate 
betore and [I don’t see why we should take time going 
over it again. Those questions were asked over and 
over again yesterday about rough estimates. 
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Mr. Mack: Very well, your Honor. That 1s all. 
Mr. Hall: That is all. 


(Witness excused. ) 


The Court: Gentlemen, | would like to have Mr. Si- 
monsen take the stand for a moment. I would like to 
ask him a question. 


L. SIMONSEN, 


called by the court as a witness, having been previously 
duly sworn, was examined and testified as follows: 


Direct I¢xamunation 
By the Court: 

©. Mr. Simonsen, in your handling of tankers, is it 
customary to discharge the products of a tanker that have 
different products, all at the same time? 

A. If vou are sure that you have positive protection 
between products. In other words, if you are blanked 
off [162] and you are sue that there is no Chance to 
the gas to get into the diesel, you know, mix the products. 

Here is my contention. We don’t have it, as I said 
before. We blank them off and make sure so that there 
is no chance for a mix. 

However, if I was ever asked to handle mixed cargoes 
with valves in between, I would pump one product at a 
timie and then observe the outages on this product that is 
lying dormant in the tank to see we are not moving any 
of that product into the product we are discharging, you 
see. That 1s good practice, your Honor. 

©. I] know, but if the tanker is in proper condition, 
there should be no mixing, should there? 

A. It the tanker 1s in proper condition ? 
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O: Yes. | 

A. You mean if the manifolds are properly— 

©. In other words, if the tanker is built to carry dif- 
ferent types of products and if the tanker is in such con- 
dition or in proper condition to receive different types of 
products, then there should be no intermingling? 

A. That is right. If the tanker is properly provided. 
I mean, if the manifolds are properly blinded and blanked 
off so that there is no possible chance that you could get 
from one side to the other. 


©. There are supposed to be two separate compart- 
ments ? A. Yes, two separate manifolds. [163] 

©. And the practice is to remove the two products at 
the same time? A. That is right, sir. 

©. And the purpose is to reload that tanker as quickly 
as possible and get it on its way? 


A. *Thatiswveoree, yes, sir. 
The Cowrt: “Wivat ise alll. 


Cross-Examination 
By Mr. Hall: 


Q. You used the term “our products’ and the term 


we. Do you mean the Standard Oil Company of 
California ? Yes, sir. 

Q. Just prior to the outbreak of war, how many tank- 
ers did Standard Oil Company have operating in Cali- 
fornia? A. Nowe 

QO. Just before war broke out and tankers were taken 
over by the government, roughly, say. 

A. Roughly 20 tankers. 


Mr. Hall: That is all, thank you. 
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The Court: Well, that is all. Any questions? I 
think the question asked is self-evident, but I wanted 


something im the record on that. 


(Witness excused. ) 


Mr. Mack: At this time | would like to introduce on 
behalf of the respondents the smooth log of the Egg 
Harbor, which was identified by Captain Olsen in his 
deposition, as [164] Respondents’ Exhibit 2, for identifi- 
tion. 

Mr. Hall: Pardon me a moment. Have you the 
rough log there, counsel? 

Mr. Mack: Yes. 

Mr. Hall: There is one thing I would like to compare. 

Mr. Mack: I will put them both in, but— 

The Court: It doesn’t make much difference because 
they will not be copied in the record. They are going up 
in their present form. 

Mr. Mack: [ am going to introduce both of them. 
Perhaps J had better introduce each one separately. 

The Court: Yes. 

Mr. Mack: The smooth log will be Exhibit A and the 
rough log will be Exhibit B. 


The Court: Very well. They may be received. 


(The documents referred to were marked as Respon- 
dents’ exhibits A and B, respectively, and were received 
in evidence. ) 

Mr. Mack: [ will introduce the ullage sheet of the Egg 


Harbor. That indicates the difference from the top of the 
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tank to the liquid in it, whatever that differential may be 
for the northbound voyage, the sheet being dated April 
23, 1943, and referred to in Captain Olsen’s deposition 
as Exhibit 8 for identification. 

The Courts 1eamey be admitted. | 165] 


(The document referred to was marked as Respondents’ 


Exhibit C, and was received in evidence. ) 


Mr. Mack: I will also introduce the ullage sheet for 
the southbound voyage from Point Wells to El Segundo 
when the cargo of contaminated products was carried, 
which was identified by Captain Olsen in his deposition 
as Exhibit 9 for identification. That would be Exhibit D? 

@he Court: ves 


(The document referred to was marked as Respon- 


dents’ Exhibit D, and was received in evidence. ) 


Mr. Mack: I also want to state that I have all the 
other exhibits that Captain Olsen identified. I just want 
to make that statement that I have them here in court, 
but I don't see any relevant purpose in introducing any 
of the others, so I don’t propose to do it unless opposing 


counsel wants them in. 


Mr. Hall: It will be perfectly satisfactory to us if 
they remain in court during the trial without further 
being offered in evidence unless one or the other so desires. 
Mr. Mack: Very well. Captain Hogstrom, will you 


take the stand, please? 
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K. I. HOGSTROM, 


called as a witness by and on behalf of the respondent, 
being first duly sworn, was examined and testified as fol- 
lows: 


The Clerk: Will you state your name, please? 
The Witness: K. 1. Hogstrom. [166] 


Direct Examination 
By Mr. Mack: 
Q. Captain Hogstrom, what is your business? 
A. Port captain for the Keystone Shipping Company. 
©. Do you hold any marine licenses of any kind, 
Captain? 
A. Yes, sir, unlimited master’s license. 


©. How long have you held that master marine’s 
license ? A. 20 years, sir. 

The Court: You are going to have to raise your 
voice like you do on a ship after you leave port, so we 
can all hear you. 

©. By Mr. Mack: Speak up just a little, Captain. 

Now. Captain, in your experience have you specialized 
in working with any type of ship, any particular type of 
ship? 

A. Well, since 1925 I have been working with tank- 
ers exclusively. 

©. Whereabouts? 


A. 1 was five years master tanker, and then I was 
loading master, and since 1941 I have been with the 
Keystone Shipping Company as port captain. 

Q. Has your experience been largely on the West 
Coast of the United States? A. *K€s, Sir. 
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©, What domyetreduties cottsist of, Captain, at the 
present time? 

A. Well, mainly to get the personnel of the vessels 
[167] and also to see that these tankers are properly 
loaded at the terminals, Wilmington and San Pedro. 

Q. Did you attend, Captain, at the loading of the Egg 
Harbor at San Pedro and El Segundo in April of 1943? 

A. Yes, 1 did 


QO. Will you take a look at the log book, please, Ex- 
hibit A for the respondent, and tell us what product was 
loaded, if any, at San Pedro and when the date was? 

A. Well, the product loaded at San Pedro was diesel 
oil. That was on April 17, 1943. 


©. And did you check the Ege Harbor at San Pedro 
before the diesel was commenced to be loaded? 


aaa aol (ok 
Q. Please tell the court what you did. 


A. Before the diesel was loaded, the first mate and 
myself and one quartermaster—the quartermaster opened 
the valves, that is the No. 5 cross-over valves, two valves, 
and the master valve on the No. 1 line between 8 and 9 
tanks. Those were opened up and then closed down and 
sealed. We started the cargo, the diesel in 5, 6, 7 and 8. 

Those valves were closed and sealed between 8 and 9 
and between 4 and 5, and the numbers were taken off 
the seals which we have a record of. 


(). Captain, did you personally check all the valves 
on the ship before loading was commenced at San Pedro? 


A. Yes, sir. [ was in attendance at the checking of 


[168] the valves. 
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©. And by the valves, I am talking about the respec- 
tive cargo valves. A. Yes, sir. 


Q. Now, was loading then commenced at San Pedro? 

A. Yes, sir. Loading was commenced in the morn- 
ing after inspection was made. Loading was commenced, 
] think, around 6:00 o’clock in the morning. 


Q. And the diesel was loaded into tanks 5, 6, 7 and 8, 
I think you said? A. That 1s correct. 

©. Captain, in your opinion was that a proper trim 
of the vessel to load it that way? 

A. Yes, sir, it was all right. 

©. And did you know at the time that a further cargo 


of gasoline was taken on at E] Segundo? 
A. Yes; | duck 


©. Now. after the diesel was loaded in those four 
tanks, did the vessel then go around to El Segundo? 

a. Ye, Sr 

©. Did you ride it around? 

A. No, sir, I did not. 

(. Were you present at El Segundo on the Ege Har- 
bor betore loading of gasoline commenced there? 

A. Yes, 1 was. 


(). Now, before loading of gasoline commenced at 
FE] [169] Segundo, did you make any further tests or 
checks ot the vessel? A. Yes, we did. 

(). What did you do? 

A. Well, being a new tanker, never taking anything 
for sure, | told the mate to open up the suction valves in 
the No. 4+ and 9 tanks. 

Q. Were you present when that was done? 

\. I] was present and went down in the tanks myself. 
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©. You personally went down in the tanks? 


A. “¥es, om. 

©. hiv "No. -48andeNo. 9 tanks? A. Wes 
©. Where was the gasoline to be loaded? 

A. In"No. f 2B 4 and 9. 


©. Now, what happened, if anything, when you went 
down into tanks 4 and 9? 

A. Well, after we opened the suction valves, it being 
a new tanker and being told they tested the valves going 
down, | was going to make sure there was no leakage 
of diesel into the tanks we were going to load gasoline 
in, and therefore I went down myself to inspect them. 

QO. Did you find any leakage? 

A. No, sir, no sign of any diesel in those tanks. 

©. What would have happened, Captain, if there had 
been a leakage when those suction valves had been 
opened? [170] 

A. It would have leaked into tank 4 or 9. 


(). Now, after you made that test and had been down 
in No. 4 and 9 tanks, did you conclude that it was in 
order to commence loading the gasoline? 


ee Ves PSir. 

©. Was loading then commenced ? my. Yes, Gir. 

Q. Were you there all during the time loading took 
place? A. Yes, f was. 

(J. Did the vessel then sail after loading of gasoline 
was completed ? Ae Wee 

Q. That was on the northbound initial trip to Point 
Wells? A. That is right, on April 18. 


Q. Captain, were you in court here yesterday? 
“A. No, sik. 
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Q. There was considerable discussion about the No. 5 
and 7 cross-over valves and whether they should be 
blanked off in handling different grades of cargo. 

In your opinion, Captain, based upon your experience, 
is it required practice to blank off the 5 and 7 valves, the 
cross-over valves, down in the bottom of the ship when 
different grades of cargo are carried? A. No, sar. 
[171] 

©. Why do you say that? 

A. Well, if that was the case. they would make some 
provision for blanking them off, which there is not. 
There are two valves to check the crossing of cargo, and 
if the lines are properly tested, I don’t see why there 
should be any blanked off in those tanks. In fact, there 
is no provision made for it and [| don’t believe it is the 
practice to do so. J never saw it done. 


(). Let me ask you this, in all your handling of tank- 
ers in your experience, have you blanked off No. 5 and 
7 cross-over valves down in the bottom of the ship in 


cases comparable to this? 

Mr. Hall: Just a moment. I don’t think the proper 
foundation for that question has been laid in that it hasn't 
been shown that the witness was familiar with this par- 
ticular piping arrangement in any other vessel. 

Q. By Mr. Mack: Well, Captain, are you farmtiliar 
with the piping arrangements in other tankers? 

A. Yes. [ wouldn't say all tankers, but most tankers. 

©. How many tankers are you working with at the 
present time? 

‘A. Well, we have three coastwise tankers on the 
Coast, and then we have the off-shore ships coming in off 
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and on practically once every week or so. At the moment, 
we have one going to load now and one coming in to- 
morrow. 

©. Right now you are pretty busy in the Harbor. Is 
(172] that right? A, That is ¢ight. 

®. “There istinevidence Libelant’s Exinbit 9. Paviil 
ask you to take a look at that, Captain, and tell us what 
that is, if you know. 

A. Well.this 1s plan of a T-2 tanker, a T-2 SCA, 
which tanker is Swan Island built or some island built 
tanker, but I believe they have been building at Swan 
Island tor the last two years. 

Q. Was the Egg Harbor what is commonly known as 
a swan Island tanker? A. Yes, Sit: 


©. Are you working with tankers other than Swan 
Island tankers at the present time? A Meese sir. 


©. Do they have a cargo piping plan similar to what 
is before you? Peo, sit 

Q. Do any of those tankers have what are called “No. 
5 and No. 7 cross-over valves” or similar cross-over valves 
down in the bottom of the ship? 


A. No, sir. Some type tankers have, but the ones 
we have on the Coast haven’t. They have what they call 
a run-around on each end of the ship. Of course you can 
cross over. There is what you call an equalizing valve. 

©. Captain, in operating these Swan Island tankers, 
do [173] you blank off the No. 5 and 7 cross-over down 
in the bottom of the ship in carrying mixed grades of 
cargo? 


A. ‘No, sir. There is mo provision made for it. 
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Q. Well, do you think it is necessary in accordance 
with good practice to do that? 

A. No, I don’t believe so. If the line is properly 
tested with the valves closed, I] don’t believe it is neces- 
sary. 

The Court: You are familiar with this recent bulletin 
put out by the Maritime Commission ? 

The Witness: Which bulletin is that, your Honor ? 


The Court: You are familiar with this recent bulletin, 
are vou, referring to Libelant’s Exhibit 11 for identifi- 
cation? (Handing document. ) 


The Witness: Yes, I have read that. 

The Court: Would you say that was good practice? 
The Witness: That is good practice. yes, sir. 
The Court: That’s all. 


QO. By Mr. Mack: Now, Captain, I am looking at 
this Circular No. 27, identified as Libelant’s Exhibit 11, 
and it uses the language in here “spectacle or blank 
flanges provided in the ship's lines.” 


A. Yes. We have those on the cross-overs on deck 
and in the pump room. 


Q. Now, in the Egg Harbor, were spectacle flanges 
provided in the pump room cross-overs? [174] 


A. Wes, if. 
©. Were those used on this trip? 
A. No, sir, they were open. 


Q. Were spectacle or blank flanges provided down in 
the bottom of Nos. 5 and 7? A. Mo, et 


©. You relied there on the valves? 


A. On the two valves, yes, sir. 
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Q. In carrying different grades of cargo in Swan 
Island tankers, Captain, have you ever put in blanks or 
spectacle flanges down in the 5 and 7 cross-overs? 

A. No, we never have. 

The Court: How many Swan Island tankers have 
you used? 

The Witness: Well, we have, I believe it is around 
40 tankers of that type right now. 

fine Court: “40% 

The Witness: Yes. Most of them are operating on 
the East Coast, but quite a few are operating on this 
coast, loading at San Pedro and E! Segundo. 

©. By Mr. Mack: Captain, were you up at Point 
Wells during any of the time of the subsequent events? 

A. Wo) sif. 

Mr. Mack: You may cross examine. 


Cross-Examination 
By Mr. Hall: 


Q. You mean that the Keystone Shipping Company 
operates [175] 40 T-2 tankers? 

A. I believe so of that type, yes. 

©. How many of the 40 have you become familiar 
with? 

A. Well, I can probably name them. There is the 
Egg Harbor— 

QM. Just tell me approximately how many. 

A. Well, oh, T will say seven or eight. 

©. Now. J] think you said at San Pedro you at first 
opened up the valves in the cross-over in No. 5 tank, the 
cross-over being marked on this plat, Libelant’s Exhibit 9, 
as G. Is that correct? 

A. Yes, [ opened them up and closed them. 
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©. You opened them up and then closed them? 
A. Yes, and made sure they were closed. 
©. What else did you open up and then close? 
A. The master valves there between 8 and 9 tanks. 
©. Now, will you indicate where that master valve is 
re? A. 8 and 9—it is on this line here. 
(). If I mark this valve with the letter Q, that would 
the valve which you opened up and then closed down? 
A. Closed down and sealed. 

Now, did you open up and close anything else? 

No, not on deck. We opened up. after we started 
unloading, we opened up the suction valves. 

©. Now, let me get this clear. At Sahm Pedro you 
[176] didn’t open up and close anything else than these 
valves in G, and the valve which you have marked Q. 
Is that right? A. Yes. 

©. Now, you said, IT think, in your testimony, that 


7 


you checked all the cargo valves on the ship? 

A. Well, we checked them. There is no reason for 
checking except when you load the ship you open up your 
suction valves and check to see that the cargo is com- 
ing in. 

QM. By “check” you mean you went around and looked 
at them? A. Yes. 

You didn’t do anything more than that? 

I watched the men do that. 

What did you observe them do? 

Turn the valves. 

All the valves? 

It is not necessary to turn every valve on the deck. 
Now, I am going to leave out for the moment 
these valves which are on the cross-over G and the valve 
G You said you checked all the other valves on the ship. 


O>OrO>O 
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I am asking you if you did anything more than look at 
those valves and see what position they were in? 

A. Well, after checking those valves and_ sealing 
them, then we opened up the suction valves and the 
Nos. 5, 6, 7 and 8 to load the cargo. 

©. Did you check or do anything with any other 
valves [177] than those that are on the cross-over marked 
G, the valve Q, and the suction valves you have men- 
tioned? 

A. Yes. There is a drop valve. I think the cargo_ 
was loaded down through the 5 drop valve, and then 
through suction into the tank. 

QO. Now, you said that after the diesel cargo was 
loaded at San Pedro you went down into the center tank 
and looked to see— 

x. Nottrosameircaro. 1 didat say that. 

©. What did you say about going down into a tank 
fO Secuil thenemwa: a lealer 

A. At El Segundo before loading the gasoline. 


@. Pardon me. At that time when you went down 


into that tank, it was at El Segundo? x ¥ Gs 
Q. And the diesel had already been loaded, but you 
had not yet loaded the gasoline? A. Wes. 


Q. What tank did you go into? 

A. Nos. 4 and 9. 

Q. All right. Take No. 4 tank. What did you look 
at? Did you go clear to the bottom of the tank? 

A Osi 

©. What did you look at when you got to the bottom 
of No. 4 tank? 

A. At the suction to see if there was any leak. [178] 
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Q. Will you mark the suction that you looked at? 
We will give it the letter R. Will you mark an “R” 
on the suction you looked at? 

A. Here (indicating). 

©. Now, where you have indicated, I will put the 
letter R. 

A. Both those valves, one there and one here. 

QO. We will put R there and R-1, and we will put R-2. 
Now, what did you look at on that occasion? 

A. I looked underneath this to see if there was any 
sien of diesel underneath there. 

QM. That is at R. What else did you do? 

A. Ghen, 1 cawie wp on deck. 

©. Did you do anything with respect to R-1 and 
R-2? 

A. Well, they were closed again. There was no diesel 
found down below, and they were closed again. 

©. You mean you closed them at that time? 

A. Yes, and then they were opened up later on. 

©. Did you check any other valves or bell mowing, 
as you call them, in tank 4? A. No; just one. 

«You didn't go im the center tamk ae alle 

A. “No. 

©. You didn’t go into the port tank? 

A. No, sir. 1 looked down from the top, but | 
couldn't see anything. [179] 

©. Now. going to tank 9— mR. “Wee 

QO. Did you go down to the bottom of No. 9 tank? 

A. Yes, down to the bottom of 9 tafik. 

©. What did you look at there? 

A. At the same thing. We opened those two valves 
on here on this line, these two right there (indicating). 
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Q. We will mark those two valves that you have just 
referred to as “S”, and we will mark the bell mouth as 
“S-1.” 

Now, then, what did you look at? 

A. Under the bell mouth to see if there was any sign 
of diesel. 

©. And before you did that looking, those valves at 


S had been opened? A. Yes. 
Q. Did you look at any other bell mouths or ities 
in tank 9? A wo, ludid not 


(). Either starboard or port? 

A. I just looked down through the hatch. 

Q. But you didn’t go down into either the port or 
starboard tanks in No. 9? A. Wo, sir 

Q. Now, you take the position that if blanking off had 
been necessary in these cross-overs in Nos. 5 and 7 tanks, 
that spectacles would have been provided in those cross- 
overs [180] in the bottom of the tanks, don’t you? 

A. If they wanted them blanked off, I should think 
they would be, yes. 

Q. Did you notice that there were spectacles in the 
cross-overs in the pump room, which have been marked 
L and M? | 

A. Yes. sir. Wiley care ythere, but they were mot 
blanked off. 

Q. They were not blanked off on this trip? 

A. Not in the pump room. 

The Court: Why not? 

The Witness: Well. your Honor, the ship just came 
out of the shipyard and it came down here and I really 
couldn’t say why they were not blanked off down here. 
They should have been, but they weren’t blanked off. 
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Q. By Mr. Hall: I think you testified that you under- 
stood there had been a previous water test or, as you call 
it, a hydrostatic test? 

A. That is what Captain Olsen told me. I asked him 
if he had made the test of the lines which we always did 
before loading the cargo. 

Q. What you know about that is what Captain Olsen 
told you? 

A. That is right, sir. 1 believe I asked the first mate 
if he had tested the line, and he said yes. 

Mr. Hall: That 1s all. 


The Court: Captain, I would like to ask you a ques- 
tion. [181] 

Of course, you learned afterwards, after the loading of 
this cargo, that in unloading and pumping from different 
tanks the product became commingled. did you not? 

The Witness: Yes, I heard of it afterwards. 

The Court: In other words, in your opinion, what 
would cause such a condition? 

The Witness: Well, of course I wasn’t up there, your 
Honor. 

The Court: IT know. but you say that evervthing was 
tight and it was all in separate tanks. 

The Witness: Yes, sir. 

The Court: Then, unless there was something wrong. 
when they worked the pump on the gasoline and diesel oil, 
they would have come out gasoline and diesel oil. would 
they not? 

The Witness: It could be done on the ship discharging 
or also ashore. 


The Court: But I am assuming. 
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The Witness: Yes. 
The Court: I am assuming that they started to unload 


this vessel at Point Wells and they were pumping from a 
tank that had gasoline and a tank that had diesel oil. 


The Witness: Yes. 


The Court: And that at the end of the hose it showed 
commingling. What would cause such a condition? 

The Witness: Well, it could be due to pumping two 
cargoes at one time and by an unequal pressure if there 
was a [182] leak in the valve somewhere. I mean the 
discharge valve, not the suction valve. 

The Court: There had to be a leak some place? 

ine Witi¥ess : ~ Yes. 


The Court: It couldn’t have gotten together unless 
there was a leak some place? 

he Witness: tat is right. 

The Court: Thais allt 

QO. By Mr. Hall: Did this opening and the closing of 
the valves in the cross-over on G and also the opening 


and closing of the valve at Q occur just before you loaded 
the diesel at San Pedro? 


A. Will you say that again? 

QO. Did it occur just before vou loaded the diesel at 
San Pedro? A. I[ don’t quite understand you. 

Mr. Hall: Will you read that question? 

(Question read.) 

The Witness: Yes, sir. 


The Court: Will you point out on this where the cross- 
over valve No. 5 is? | 
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The Witness: Right here. There is one cross-over 
here and one there. That is between the middle line and 
the starboard line. 

The Court: Well, assuming that at arrival at Point 
Wells all cross-over valves were checked and found in 
order [183] except that No. 5 cross-over valves were 
found sealed but partly open, what effect if any would 
that have? 

The Witness: Well, if that was the case, your Honor, 
that valve must have been opened up on the way going 
north because I was there personally and watched them 
turn the valves. They opened the valve and turned tt 
down tight. 

The Court: What effect would that have? Would 
that account for the commingling here? 

The Witness: It probably would if there was a leak. 

The Comm: That.1as all. 


Re-Direct Examination 


3y Mr. Mack: 

(). Captain, were any samples taken of the diesel in 
the vessel’s tanks at San Pedro by the vessel? 

A. No, sir. 

©. Or anybody on it before or after it had been 
loaded ? 


A. No. The samples were taken by the Standard Oil 
gauger. The gauger took the samples and we were 
given an O.K. 

(). The Standard gave you an O.K. on the cargo? 

A. “TO 


Standard Oil Company of California, etc. 277 


(Testimony of K. I. Hogstrom) 


QO. Now, at El Segundo did you or anybody whatever 
on the vessel take any samples of the gasoline after it had 
been loaded in the tanks? A. No, sim 

Q. You relied again there on the Standard Oil? [184] 

A. Well, I don’t recall whether Standard Oil took 
samples up there. I couldn’t say that. 

©. Now, when you checked in No. 4 tank at El 
Segundo before loading of gasoline was commenced, did 
you check in tanks 3 and 2 as well? 

A. No, because the same pipe line runs through 
these tanks. The 3 or starboard pipe line takes in 1, 2, 
3 and 4 tanks. By opening one suction valve, if there 
wasn’t any leak in that, there wouldn’t be in the others. 
That is close to the No. 5 tank, and if the ship had a stern 
drag, it would come in there first. 

Q. That was customary practice to check as you did 
at both San Pedro and EI] Segundo? 

A. Well. I wouldn’t say it is customary. I do it for 
my own satisfaction, just to satisfy myself there are no 
leaks, although they said the pipe lines were checked. 

Nir. Mack: Thar 1¢ all. 

Nir. Hall: That ism: 

Tie Court: Witvtercealit 


(Witness excused. ) 
Mr. Mack: May Captain Hogstrom be excused? He 


is busy down at the Harbor with several tankers. 


The Court: So far as the court is concerned, he may 
be excused. 


Mr. Hall: Yes. 
Mr. Mack: 1 will call Mr. Hicks. [185] 
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called as a witness by and on behalf of the respondent, 
being first duly sworn, was examined and testified as 
follows: 

The Clerk: Will you state your name, please? 

The Witness: R. J. Hicks. 

Direct Examination 

By Mr. Mack: 

QO. Mr. Hicks, what is vour business? 

A. | am assistant port engineer for the Keystone 
Shipping Company. 


Q. Do you hold anv marine license, Mr. Hicks? 

A. Chief engineer. 

QO. How long have you held a chief engineer’s license? 
A. About 14 years or 15 years. 


QO. Now, in your work have you dealt particularly 
with any type of vessel? 


A. Well. most of the time with tankers. 

©. How long have you been working with tankers? 
A. 1 would say altogether 20 years . 

©. Have you sailed on tankers? Ay Wer) ar 
O. How long did vou sail on tankers? 

A. About 13 or 14 vears. 

©. How long have vou been doing shore work? 

A. Sinee 1937, 

Q. And what are your duties? [186] 

A. Well. the upkeep of the ship. loading and dis- 


charging of ships. 


Q. Now, were you up at Point Wells. Washington, 
when the Ege Harbor arrived here on the early morning 
af Apr! 25, 1943¢ A. T was. 


QO. Were you on the dock waiting for her to come in? 
A. Yes, sif. 
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©. Before that time, Mr. Hicks, had you been on 
the Ege Harbor at any time? 

A. I have been on it several times. 

©. Where was that? 

A. When she was being built by Kaiser at Swan 
Isiand. 

©. Were you down on the vessel just before delivery 
was taken? 

A. Well, I couldn’t say how many days, but probably 
two or three days. 

©. And that was while she was still at the Swan 
Island yard? ee cS. 

©. Did you go on the trial run of the vessel? 

A. No, sir. 

©. When you were there at the Swan Island yard 
was Captain Olsen on board? A. Yes, he was. 


bd 


O. Weeramaoiaihesmatesvon beard? [187] 

A. They wee all? there. 

©. Were all the mates licensed officers? 

A. Yes,osir: 

Q. Had any of the mates, to your knowledge, had 
any prior experience with tankers? 


A. Two that I know of. 

©. Who? A. The first mate and second mate. 

@. Now, Mr. Hicks, getting back to Point Wells 
again, when the vessel arrived there, what type of weather 
was it at the time? 

A. It wasn’t very bad when it first arrived but at 
8:00 o’clock a very strong wind came up. 

©. Did that delay discharging operations? 

A. It celsyed the start of it. 
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©. Were you on board or on the vessel up to the 
time discharging commenced? 

A. I don’t think I came on there until about noon 
because it was so rough. 1 couldn’t get the boat tied 
up close enough to the dock. 

QO. When the vessel got close enough to the dock to 
tic up, you then boarded her? A. ee 

Q. What did you do? 

A. I stayed until they started discharging. 

Q. Did you go over any of those valves or check any 
of [188] the piping? Ay. Noy Gif. 

Q. Will you take a look at the log there and tell us 
when discharging commenced? 

A. Discharging commenced at 1:50 on gasoline, 1:50 
p.m. on the 23rd. 

©. When did discharge commence on the diesel? 

P. Gap Pp. tm 

©. So that when the diesel was discharged, the two 
products were going over the side at the same time? 

A. That is right. 

©. Now, is it customary in tanker operations to carry 
different grades of cargo? A. 

MO. Mr. Hicks, after discharging commenced, what 
did you then do? 

A. | had to go to Seattle to make a telephone call. 

©. That was on business relating to the company? 

xy = Yee. 

©. And what did vou next hear about or do with 
reference to the IEkgg Harbor ? 

A. Well, as near as IT can remember, about 5:00 
o'clock I got a call that they had contamination and they 
had stopped discharging. 
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Do you know who that call was from? 

No, I don’t remember who the call was from. [189] 
Did you then come back to the Egg Harbor? 

I did. 

How far was it from Seattle to Point Wells? 
Oh, approximately 15 miles. 

When did you get back to Point Wells then? 

. I don’t remember the exact time. It was around 
6:00 or a little after. 

©. When you got back, did you go on board the 
Egg Harbor? ™. At once. 

©. When you arrived back there, did you have any 
discussion with any representatives of the Standard Oil 
Company, either Mr. Kilbourn, Mr. Simonsen, or any- 
body else? 

A. I think I talked to both of them. 

Was that before you boarded the ship? 

No. I think it was after I boarded the ship. 
And came back off? ne yes 

All right. When you boarded the ship, what did 
you do? 

A. Well, I asked the second mate who was on watch 
what was wrong, and he said he didn’t know, and I said, 
“Let’s check the valves,” which we did. 

Q. Did you then check the valves? An hess 

QO. What did you find? [190] 

A. We found all of them in order except the cross- 
overs in No. 5 tank and they were slightly open. 


PIO FO PO SO 


010 >O 


The Court: Were the seals broken? 


The Witness: No, sir, they were not. 
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Q. By Mr. Mack: When you say slightly open, tell 
us what you mean by that. 

A. Well, they may have been open four or five turns. 
You couldn’t tell. I didn’t close them myself. One of 
the quartermasters closed them. 

©. When you found the No. 5 cross-overs slightly 


open, did you order them closed? A. Yes. Sir. 
©. Were they closed in your presence? A. Yes. 
Q. Was a wrench used? A. No. 


Q. Is it necessary to use a wrench to close them? 

A. Well, I don’t think so. 

The Court: Don’t they have wheels on them that you 
use as leverage to turn them? 

The Witness: Yes, the wheels are about 15 inches in 
diameter. 

QO. By Mr. Mack: Now, when you found those— 
when you first saw the No. 5 cross-over valves, they were 
sealed, you say? A. That is right. [191] 

Mr. Mack: Does the court understand what that seal 
business is? [I am frank to say I didn’t at first. 

The Court: What? 

Mr. Mack: Is it clear to the court what this’ seal 
business 1s? J] can have Mr. Hicks draw a diagram. I 
didn’t understand it at first. 

The Court: 1 don’t know what you are talking about 
now. 

Mr. Mack: The seals on the No. 5. 

The Court: Oh. yes. IJ think I understand. You 
might see if I am correct, Mr. Witness, that when the 
valves are set, the wheels are chained together. 

The Witness: In most cases they are, because you 
have to have some place to chain them. 
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ie Court: “Svemr tock them in position, “and™ then 
there ts a seal like on a box car to indicate whether or not 
they have been tampered with? 

The Witness: That is right, but these two valves hap- 
pened to be sealed with two because the wheels were very 
close together and they used that to interlock them. 

The Court: That would indicate that they had been 
opened at sea during the voyage, would it not? 

The Witness: No, the seals were interlocked around 
each wheel and then put through each other. They were 
locked like that, you see. Your wheels are about, oh, 
two inches apart, I guess. on these two valves. 

The Court: Well, then, with the seal, the valves still 
[192] could be loosened? 

The Witness: No, sir, very little, not enough te 
unseat them. 

©. By Mr. Mack: Mr. Hicks, would it be possible 
during the course of the voyage for somebody to break 
the seals, move those valves and reseal them? 

A. It would 

QO. Now, the same thing would be true if the vessel 
were in port, would it not? A. It would. 

©. Now. after the No. 5 cross-overs were shut down 
tight, what did you then do? 

A. | think I talked to Mr. Kilbourn and we decided to 
try pumping again with both grades. 

Was pumping resumed then with both grades? 
We started. 

How long did that last? 

A very few minutes. It was still off. 

What was still off? A. The gasoline. 
Was pumping then stopped ? A Yies: ‘sir. 


IO >O>O 
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QO. Oh the vessel? A. That is right. 

Q. Now, what happened next, Mr. Hicks? 

A. Well, we took samples or rather the Standard 
Oil [193] took samples, and we waited awhile and de- 
cided to start pumping with one grade only, which we did 
on the diesel. 

Q. Let me ask you this while I think of it. Before 
discharging of any kind was started from the Egg Harbor 
up there at Point Wells, did the vessel take samples from 


any of the tanks? A. It did not. 
Q. Did the Standard Oil Company take samples from 
the vessel’s tanks? A. ‘They did. 


©. Those are the regular bottle samples? 

A.  Tiat is Tight. 

©. And were you given a clearance by the Standard 
Oii Company that the cargo was in order before you 
started discharging ? 

Mr. Hall: Just a moment. I will object to that as 
calling for a conclusion of the witness. 

Mr. Mack: Well, I will reframe the question. 

Mr. Hall: No proper foundation has been laid. 


Mr. Mack: I will reframe the question. 


wz 


you by any representative of the Standard Oil Company 
about the results of the samples taken? 

A. No, sir, they did not. They said—sonieone came 
down and said it was all right to start pumping. 

Q. Someone from Standard Oil? [194] 

A. Yes, sir. 

Q. And until that time had you started any discharg- 
ing from the vessel? A. None whatever. 


O. By Mr. Mack: Were any statements made to 
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QO. Do you know who that was from Standard Oil 
that told you that? 
A. No, I don’t remember who it was. 


©. One of the shore men? A. Yes. 
©. Now, was discharge of diesel alone then com- 
menced some time later that evening? A. It was. 


©. Can you refer to the log and tell us the precise 
time? 

The Court: Gentlemen, is there any question about 
that? 

Mr. Mack: I don’t believe there is, your Honor. 

The Court: Then why go into it? It shows when 
they started to pump the separate grades it came out all 
right except the gasoline for just a short time showed a 
little coloring and then it cleared up. 

Mr. Mack: That is right. 

The Court: There is no use covering those things 
that are admitted, Mr. Mack. 

Mr. Mack: Very well. 

The Court: There is no dispute about it. 

QO. By Mr. Mack: Mr. Hicks, were you on board 
the Ege [195] Harbor all that night? A Yes. 

Q. And after diesel commenced, after pumping of 
diesel was commenced alone, was any change in any valve 
or pumping equipment made to your knowledge up to the 
time discharge of the diesel stopped? 

A. None at all. 

Q. Did you receive a report at any time on April 23rd 
that the diesel was off? Pen OF Sir. 

©. Did you receive a report at a later time from the 
Standard Oil people that the diesel was off? 

A. Wes, Gir. 
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©. When was that approximately? 

A. That was the next day in the afternoon. I don't 
remember exactly what time. It was early afternoon. 

©. What did they tell your 

A. They told me that the first diesel we pumped off 
was off flash. 

(. And they referred to what diesel? 

A. Well, it was in the frst tank we putped into, 
which was later identified as tank No. 8, IT think, but I 
didn’t know at the time. 

©. Mr. Hicks, did you go ashore and inspect any of 
the tanks of the Standard Oil? A. No, sir. [196] 

QO. Did you see any of the samples that they took? 

A. JT just saw them in the bottle, but that is all: 

©. Were you present when anv samples were taken 
from the ship’s tanks on the evening of April 23rd? 

fe Wesvasir. 

©. Mr. Hicks, relative to the respective density or 
weight of gasoline and diesel. which is the heavier ? 

S. Wresel. 

Mr. Mack: You may cross examine. 

The Court: Ask him what was wrong, what caused 
the intermingling of those products. 

The Witness: TI really don’t know. 

The Court: Well. afterwards the Egg Harbor made 
another voyage up there. another trip? 

The Witness: That is right. 

The Court: With mixed cargo? 

The Witness: [| think it did. T am not positive what 
cargo she had at that time, but I think it did have two 
grades at that time. 

The Court: They didn’t have any trouble that time? 
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The Witness: No. 

The Court: You did have trouble— 

The Witness: The first time. 

The Court: And you were never able to determine 
what was the cause of it? 

The Witness: No, sir. [197] 

The Court: You knew something was wrong? 

The Witness: Something was wrong, that is right. 

The Court: In other words, if there had not been 
anything wrong, there wouldn’t be any commingling? 

The Witness: No. 

The Court: That is all. 

Mr. Mack: That is all. 

Mer. Hall: That is all. 


(Witness excused. ) 


Mr. Mack: Now, if the court please, I have one more 
witness, but he is not here. 

The Court: That gives me a good excuse to take an 
early recess. 


Mr. Mack: I want to say this, your Honor. In 
these ship cases we have an awful hard time with our 
witnesses. The men are scattered all over and I have 
been unable to locate the other mates. I wanted them 
here. 


T located the second mate on the vessel Fort Stanley. 
but it 1s at sea. However. the chief pump man, Mr. 
Hilligos. is due in here tomorrow noon on a ship, and I 
was wondering 1f it would be agreeable to the court and 
opposing counsel if we could adjourn until, say, Friday 
morning, until we could get him up here and hear his 
story. 
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The Court: The court’s calendar is such that I can 
do it if it matters. 

Mr. Hall: Would it be possible for you to suggest a 
[198] possible stipulation as to what he might testify to? 
Tke reason I ask is that I am holding people here from 
Seattle, and I don’t like to let them go until the case is 
over. 

Mr. Mack: I think I heard Mr. Kilbourn say this 
morning that he expected to be here a couple of days. 

The Court: You should not have been listening. 

Mr. Mack: That’s right. Well, as I understand it 
now, Mr. Hilligoss will testify that when the vessel ar- 
rived at Point Wells, he personally checked and set all 
the valves including the No. 5 cross-over, and that all the 
valves ‘were tight and set; that he then left. the vessel 
after discharging. | am not clear on this, whether he 
left the vessel before discharging commenced or after 
and then later returned. 

The Court: Does he know what caused this inter- 
mingling ? 

Mr. Mack: No, he doesn't. 

The Court: What is his testimony going to add? 

Mr. Mack: The only thing that his testimony would 
add would be that it would account for what he, as chief 
pump man. was doing. 

The Court: Any pump man will testify that he did 
everything that was possible and that everything was in 
order. A man is going to do that for his own protection. 
It is usually recognized that the crew of a boat will 
remain loyal to the ship. 

T think if that is all he is going to testify to, that 
vou should be able to stipulate that 1f he was present he 
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[199] would testify that he set all the valves. Would 
that answer your purpose? 

Mr. Mack: Set all valves, checked them, and closed 
them. 

The Court: You must recognize, counsel, that there is 
something wrong. 

Mr. Mack: That is right, your Honor, and frankly— 

The Court: And the burden is on you. 

Mr. Mack: Yes, the burden is on me as representative 
of the ship and its operators to present what we know 
about the case. 

The Court: Somebody is holding out something, coun- 
sel, some place along the line because somebody, some 
place, has determined the cause of this commingling, and 
those that had charge or custody of the vessel were in a 
better position to ascertain and learn the cause. 

Mr. Mack: I agree with you, your Honor. 

The Court: Would you stipulate that if this pumper 
were present he would stipulate as Mr. Mack has out- 
lined? 

Mr. Hall: Well, might we do this, your Honor? I 
know you want a recess. Maybe we could go over the 
noon hour and it might be that at 2:00 o’clock we will 
have that. 


The Court: Do you have any other witnesses this 
afternoon? 


Mr. Mack: No, your Honor. 


The Court: We will take a recess until 2:15, gentle- 
men. [200] 


Mr. Mack: Very well. 


(Thereupon, at 12:00 o’clock noon a recess was taken 
until 2:15 o’clock p.m.) [201] 
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Los Angeles, California, Wednesday, January 31, 
1945. 2ih5 po ta. 


The Court: Proceed, gentlemen. 


Mr. Mack: If the court please, | have prepared a 
brief sketch of what Mr. Hilligoss would testify to ac- 
cording to the information | had but Mr. Hall didn’t feel 
he could stipulate to it, so I would propose, if agreeable 
to the court, that I will get in touch with the agents of 
the vessel that Mr. Hilligoss is expected to come in on 
and if by any chance it comes in earlier than the ex- 
pected time— 

The Court: Is there any objection to going over, Mr. 
Hall? 


Mir. Flall: Wo, your Honer. 


Mr. Mack: I could perhaps get the man up here 
tomorrow afternoon if the boat gets in on time. Other- 
wise, I would suggest Friday morning. 

The Court: The clerk tells me that I have something 
on Friday morning. I have a pre-trial in a patent case. 
I will probably finish with that in the morning. It 
might be that you could get your witness here tomorrow 
afternoon? 

Mr. Mack: That ws fight. If I can. T wall. “1 Wegi- 
tate to make any definite statement because I have seen it 
happen when a boat 1s supposed to come in and gets in 
later. Usually it is earlier. 

Mr. Hall: IT am perfectly agreeable to coming up any 
time counsel may call me if that is agreeable to the 
court. [202] 

The Court: I think we should make an order of con- 
tinuance until Friday at 2:00 o'clock with the reservation 
that if counsel can agree on an earlier hour or some time 
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Thursday afternoon, they shall get in touch with me and 
I think it can be arranged. 

Mr. Mack: Very well, your Honor. May I ask Mr. 
Hicks about two more questions, please? 

The Court: Wes. 


be is HICKS, 


recalled as a witness by and on behalf of the respondent, 
resumed the stand and testified further as follows: 


Direct Examination 
(continued. ) 


©. By Mr. Mack: Mr. Hicks, when discharge of the 
diesel alone was commenced at 9:30 on the evening of 
April 23rd, was the diesel discharged at a constant rate 
until discharge was concluded the following day? 

A. It was probably, after the first half hour of dis- 
charge and before the first hour of finishing. 

QO. And what would be the differential in the first 
half hour and the last finishing hour? 

A. Oh, a couple of hundred barrels an hour. 

rir. Wack: tT thamk that is all. 

Mr. Hall: No questions. 


(Witness excused. ) 


The Court: Have either one of you any evidence 
besides the testimony we are waiting for? [203] 

Mr. Mack: I have none, your Honor. 

Mr. Hall: There is one question that I don’t know 
whether it calls for comment or not, your Honor. Para- 
graph 34 of the Charter Party reads as follows: 

“Damages for breach of this Charter shall include all 
provable damages. and all costs of suit and attorney fees 
incurred in any action hereunder,” 
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May I inquire whether your Honor, in the event there 
is a judgment ordered for the libelant, would fix attorney 
fees without proof of the services the attorneys have per- 
formed, or whether your Honor will desire proof or some 
statement along that line? 


The Court: Well, 1 have never had that sitmameg 
presented to me in this way. As IT understand the rule. 
though, and T am not sure I am correct. it 1s that when 
the court has heard the evidence and has observed the 
services of counsel, that the court can then proceed to 
fix the attorney fees. Now. if counsel desire to offer 
anv evidence as to the time that this case has required 
outside of the court room, and of course I realize from 
the briefs that there has been considerable research work 
done on this case, why. I would have no objection to the 
introduction of that evidence. 

However, I presume that counsel. on account of repre- 
senting opposing interests, could agree on what is a 
reasonable attorney fee. if it wasn’t for the fact that 
they were [204] binding their principal, and particularly 
in view of the fact that the United States is a party here, 
I presume it might be better to offer some evidence so 
that we will at least have something in the record. 

Mr. Hall: Very well. J will prepare a statement of 
that kind or be prepared with something of that sort at 
the next session. 

Mr. Mack: [| wasn’t aware that a claim of that kind 
was being made. and of course there is no specific allega- 
tion of that in the libel unless it is under the broad prayer 
there. 

Mr. Hall: The prayer is very broad and also, as I 
understand the rule in Admiralty the court is very liberal 
with respect to matters prayed for. There might be 
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recovery in excess of the amount prayed for in Ad- 
miralty. 

The Court: I understand the court can allow amend- 
ments to comply with the proof too. 

Mr. Mack: That is right. There is no doubt about 
the rule being a broad one. 


The Court: Mr. Hall, I am asking some questions 
now because it seems to me that the case has been pretty 
well briefed and I doubt whether there 1s much more than 
can be submitted to the court in the way of law except 
on this question as to whether the respondent is liable for 
the contaminated products in their own tanks. I was 
wondering if, while you have asked for it all, whether, 
in view of paragraph 7, you still maintain that position. 
(205'] 

Mr. Hall: Yes, your Honor. Your Honor has had 
an opportunity, I assume, to examine our reply brief 
that came in three days ago on this damage point? 


The Court: Yes. 


Mr. Hall: Now, turning to paragraph 7 of this 
Charter Party. our position is this. The only sentence, I 
think, in the paragraph which is pertinent to the present 
inquiry, is the first sentence which reads as follows: 

“The cargo shall be pumped into the vessel at the 
expense, risk and peril of the Charterer, and shall be 
pumped out of the vessel at the expense of the vessel, but 
at the risk and peril of the vessel only so far as the ves- 
sel’s permanent hose connections. where deliverv of the 
cargo shall be taken by the Charterer or its consignee.” 


The purpose of that is obviously to limit the time and 
place where the vessel will be liable for a breach. In the 
case at bar we take the position that the breach occurred 
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on the vessel, and we believe we have proved that the 
breach occurred on the vessel. In other words, the 
commingling occurred on the vessel. Therefore, having 
proved that the breach occurred on the vessel. we have 
satisfied that sentence of paragraph 7. We bring out- 
selves within that sentence. The vessel is lable for the 
contamination. 


Now. the next question 1s, what are the damages which 
we [206] are entitled to as a result of that contamination ? 
The breach having occurred where this paragraph says the 
breach must have occurred in order for us to recover, we 
then have the further question as to the amount of 
damages which should be recovered. and there the cases 
cited in that recent memorandum of mine become im- 
portant. 


There, I show that it would be a reasonable anticipation 
by anybody connected with the tanker business that these 
products would have to go into a shore tank, and it 
would be foolish to assume that that shore tank would be 
an empty tank. It might just as well be a full tank or a 
partly full tank for this product to go into, and therefore 
it would be reasonably anticipated that the breach which 
occurred upon the vessel would have its repercussion in 
damages upon the shore. 

The Court: There wouldn’t be any question in the 
court’s mind in that respect if it wasn't for the language 
of Article 7. because it is their libel through the Charter 

arty agreement. 

Mr. Hall: Now, if your Honor please, I don’t think 
there was any such evidence. 

The Court: There has been testimony to the effect 
that the Charter Party drawn by the Standard Oil—of 
course, I recognize that it states here that it is a form. 
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Mr. Hall: Oh, no. This Charter is prescribed under 
the rules and regulations of the War Shipping Board. 
We couldn’t possibly have prepared this Charter. I 
think Mr. [207] Mack will bear me out on that. The 
things that were prepared here, or filled in, your Honor 
is thinking of the bills of lading which were filled in by 
the master in San Pedro, but not the master charter. 


The Court: JI am discussing this a little bit because I 
would like. when we finish Friday, that the case stand 
submitted without asking for further briefs because coun- 
sel have spent considerable time and effort in that respect 
and have very thoroughly prepared the subject. 


However, paragraph 7 reads: 


“Whe cargo shall be pumped into the vessel at the 
expense, risk and peri! of the Charterer, and shall be 
pumped out of the vessel at the expense of the vessel, 
but at the risk and peril of the vessel only so far as the 
vessel’s permanent hose connections, where delivery of the 
cargo shall be taken by the Charterer or its consignee.” 


Now. that looks to me as though that is a definite 
limitation of the liability of the vessel: that after it leaves 
the hose of the vessel, what the shipper does with the oil 
is no longer a responsibility of the vessel, and the fact 
that the Standard Oil officials or inspectors were con- 
stantly testing at that point would bear that out, that they 
were assuming their responsibility. 

Now. under this setup it might ship in a few hundred 
[208] barrels of oil and destroy a million barrels, or a 
whole tank. and it seems to me that that section has been 
inserted in there to linut the liability of the ship to the 
cargo itself. 

Ordinarily a product that is shipped is not commingled 
with another product. In other words, it might be bales 
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of cotton. If it was destroyed or injured, the liability 
would be limited to the injury or destruction of that par- 
ticular cargo, and the usual measuring of damages has 
been fixed as the value of the cargo itself. Of course. I 
realize there are exceptional cases, and those you men- 
tioned in your supplemental reply brief. 


Mr. Hall: May I put it this way, if your Honor 
please. This sentence deals with damage to the cargo. 
If the damage occurs on the vessel, the vessel is liable 
for that damage. If the damage to the cargo here had 
occurred after the cargo had reached the shore, the vessel 
would not be lable for the damage. 


Now, we have in this case the first instance. We have 
the damage on the vessel. That is as far as this sentence 
goes. The sentence is put in here to determine when 
the damage must occur for which you can recover for the 
damage to the cargo. 


The cargo being damaged on the vessel, then the ques- 
tion arises as to what, if any, further damages were 
directly caused by that breach, and we turn to this para- 
graph 34 which must be. read with paragraph 7: 
“Damages for breach of this [209| Charter shall include 
all provable damages.” 


Suppose that the vessel had tied up at the wharf and 
through the negligence of someone on the vessel, the 
Standard Oujl gasoline had caught fire. Certainly the 
vessel’s owners would be liable for that negligence, and 
when you came to the determining of the damages, they 
would be liable not only for the loss incurred on the vessel, 
but if the fire spread to the shore and the shore tanks, 
they would be liable for that damage and so, we say here, 
that the breach having occurred where it did. where it 
must have to enable us to recover at all under paragraph 
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7, the next question under paragraph 34 is: What were 
the damages which reasonably and naturally ensued from 
the breach which did occur on the vessel, and those 
damages were certainly to go to the product in the tank 
already when this product was run into the tank. 

The cases I have cited in my memorandum I believe 
are directly in point on that. and I believe that this was 


the kind of damage that was contemplated by paragraph 
34 here. 


The Court: I don’t know how they kept this type out 
of court as long as they have, at least out of the reported 
decisions. 

Mr. Hall: I think I can explain that. It is because 
before the war, your Honor, these cargoes were carried by 
the oil companies themselves and when a mixture occurred, 
the company did not sue itself. However, since the war, 
the whole tanker business has been changed around and 
the [210] companies are operating, many of them, as 
eeneral agents for the government, operating tankers for 
the government, and the cargo in many cases is no longer 
owned by the operators of the tankers. 


Those damages to the product in the shore tank must 
be reasonable damages to be included here under the rule 
of the cases J have cited in my memorandum. 


They say the Keystone Company was operating tan- 
kers for petroleum products. and to then assume that this 
tanker might reasonably assume that the products of that 
tanker would always be delivered into an empty shore tank 
is just too violent an assumption to be reasonable. 

The Court: You gentlemen can get in touch with me 
when your witness ts available, either tomorrow afternoon 
or Friday afternoon. 
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Mr. Mack: I want to say, your Honor, that I expect 
to have a memorandum or a supplemental memorandum 
on the damages probably by tomorrow. and I can only 
just say this. as suggested in my brief. Just suppose a 
situation like this, and I understand from Mr. Kilbourn 
that diesel oil fumes are detected in but a comparatively 
small amount of gasoline. 


Suppose you have 1,000 gallons of gasoline run off a 
ship, by mistake contaminated to some degree, and the oil 
company, having full control of where that was to go, 
put 100 barrels in a tank holding 50,000 barrels and that 
contaminated the whole tank. Then, for some reason, 
they put another 100 barrels in another tank with 50.000 
barrels in [211] it, and so on down the line. You would 
then have a case of 1.000 barrels going off the vessel 
and contaminating 500,000 barrels, and it does not seem 
to me that it was ever intended that the vessel would 
be liable for the 500,000 barrels, especially in view of this 
clause. 


The Court: 36 certainly modifies this, doesn’t it? 
They must be construed together ? 


Mr. Mack: They must be construed together. that 1s 
correct. 


The Court: And it must be assumed that oil delivered 
at the end of a hose is not going to be delivered into a 
bucket and carried by hand and dumped some other place. 
It is assumed it 1s going to be conveyed by a pipe line to 
some place. 

Mr. Mack: Some place within the entire control of 
the oil company. 

The Court: Some place within the control of the oil 
company. That is the only point of law that is involved 
in this case right now that 1s bothering the court. There 
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may be some others, but that is the only question of law 
that is bothering me at this time. 

Mr. Hall: May I say just this additional word along 
that line? Your Honor has stressed the point that per- 
haps adopting the illustration of counsel, if this oil was 
placed, or 100 barrels of oil was placed with 100,000 
barrels, there might have been damage to the whole 
100,000. The magnitude [212] of the damage is no 
consideration as in these warranty cases where seed is sold 
with a warranty. 

Now, that warranty is nothing but a contract obliga- 
tiun that this is a certain kind of seed. The seed passes 
from the control of the vendor in the seed. It goes into 
the hands of the purchaser. It goes into the ground, 
and if something quite different sprouts up, there is a 
recovery for the damage to the entire crop. [213] 


Now. take the case cited in the Restatement of Law, 
not by me, but— 


The Comt: Wie 20 U. S. case? 


Mr. Hall: Yes, the difference there was the difference 
between the price of good clean rags and the price of 
diseased rags. The diseased rags were sent under the 
buyer’s contract, but came into contact with the buyer’s 
workmen, causing their death or disability, for which the 
owner was made lable and recovery was permitted. 

There was a very much greater damage in magnitude 
there. 

The Gort: i tealtz@ that, but that case, 1 think, cah 
be distinguished from this in that there was a latent defect 
while this defect was one that was sensible of ascertain- 
ment or might have been by closer sampling. 


300 United States of America vs. 


Mr. Mack: I think they did the best they could 
under the practice then prevailing which was to unload 
this ship as reasonably speedily as possible. 

The Court: I know, but the sampling followed about 
once an hour. I think the testimony was that they 
sampled twice, but I think the set-up was to sample about 
once an hour. 

Mr. Hall: That is right. 


The Court: Now, that meant they only had an oppor- 
tunity as ascertain what they were getting once an hour. 
Now, particularly so far as the gasoline is concerned, the 
moment that there had been any contamination of gaso- 
line, counsel, [214] examination would have brought that 
out: while with the rags there was disease and it was 
latent. There was no way of ascertaining it except per- 
haps with chemical tests. However, this was perceptible 
to the eye as soon as the color changed. 


Mr. Hall: Well, it certainly is not the rule of law 
that the Standard in this case, the libelant, in the position 
of the buyer, must be held to take precaution against a 
breach of contract on the part of the other party. That 
is not the rule of law. Once the breach has occurred 
it is our duty to minimize damages, yes, but until the 
breach has occurred we are under no duty so far as any 
case that | have been able to find where we must detect 
a breach on the part of the respondent. 


Now, we perhaps did test at the wharf, but there is 
certainly no rule of law requiring us to test there. We 
had a right to rely on the faithful performance of this 
contract by the respondent. As soon as we found out 
there was contamination, yes, certain duties came in 
there that we must minimize the damage, but there is no 
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rule of law requiring us to anticipate a breach or to step 
out and spend money and time to try to detect a breach. 

The Court: Another question occurs to me. It is the 
rule that the costs are not recoverable against the United 
States. Do you interpret this provision under which the 
United States is made a party in this action, that that also 
constitutes a waiver of costs? [215] 


Mr. Hall: I am not prepared on that, your Honor. 
Iam sorry. I know that the statute provides for interest 
against the United States limited to $4,000.00, but I don’t 
recall the rule as to costs. 


Mr. Kaapcke: I think costs are allowable in the 
government under this Act. 


The Court: J am rather inclined to think so because 
the government, so far as this proceeding is concerned, 
is in the same position as the principal party, but I have 
also in mind the other particular provision of law that 
costs are not recoverable in a suit against the govern- 
ment. 


Mr. Hall: We will look into that. There is one other 
point mentioned by your Honor yesterday, and as having 
some possible bearing on that, [ would like to cite two 
additional cases. One of them is Southern District of 
California, and one of them is a Ninth Circuit case. 


These cases are cases that deal with possible doubt as 
to the cause of the damages as | think we have in the 
case at bar. The Court resolved the situation im such 
manner as to say that one thing might have caused this 
damage and another thing might have caused this damage 
and both things were under the duty and jurisdiction of 
the respondent. 


The Court:  Wirat cas@ isethat ? 


302 United States of America vs. 


Mr. Hall: The Awaken 11 Fed. (2d) Ol. Say 
Rafael Freight & Transfer Company v. Columbia Steel 
Corporation, 33 Fed. (2d) 895. [216] 

Mr. Mack: On the question of interest, if the Court 
please, even though the statute provides for it, it also pro- 
vides it is within the discretion of the court as is the usual 
Admiralty practice. 

The Court: Well, of course, the theory upon which 
interest is allowed is the theory that that is the value of 
the money that they have been delayed from receiving, 
and if the libelant is entitled to recover in this case I 
certainly feel that from April, 1943, until January, 1945, 
that the respondent hasn’t any right to the free use of 
that money. 

Mr. Mack: That is within the Court’s discretion. 
Sometimes they don’t award it. I just call that to the 
Court’s attention. 

The Court: I think under the type of action where 
it is possible to definitely ascertain the damages, that is 
the direct loss. 

My thought is. expressing it perhaps in advance, that 
whatever findings are made in this case. I want the find- 
ings to include both theories of damages so that the pic- 
ture will be complete. and when Judge Denman of the 
Circuit Court gets hold of this Admiralty case. he will 
not have to send it back for retrial if he disagrees with 
the trial court. 


This case will be continued on Friday at 2:00 o’clock 


D. im. 


(Whereupon, on Wednesday. January 31, 1945, at 
2:45 p. m. an adjournment was taken until Friday. 
February 2. 1945, at 2:00 o'clock p.m.) [217] 
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Los Angeles, California, Friday, February 2, 1945. 
22:00) p. m. 

The Court: You may proceed, gentlemen. 

Mr. Mack: If the Court please, Mr. Hilligos is here 
now, and | would like to put him on. He has just ar- 
rived. 


The Court: You may proceed. 


A. L. HILLIGOS, 


a witness called by and on behalf of the respondents, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


The Clerk: Will you state your name, please? 
The Witness: A. Ls Hilliges. 


Direct Examination 

By Mr. Mack: 

©. Mr. Hilligos, have you been present in court dur- 
ing prior sessions of this trial? 

The Court: The Court knows he hasn’t been. This 
is the pumper, isn’t it? 

Mr. Mack: Yes. 

The Court: Go right ahead and get to the gist of it. 

Mr. Mack: All right. 

©. By Mr. Mack: Mr. Hilligos, what is your busi- 
ness? 

A. Well, chief pumping. That is charge of pumping, 
discharging the cargo, all maintenance of cargo equipment. 

©. Are yours" regularly ficetised chief “pimp man, 
marine chief pump man? 

A. Well, it is really not called a license. It is a 
[219] certificate. 

©. You hold.a ticket, as they say? a” Vee 
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Q. How long have you held the chief pump man’s 
ticket ? A» Smee 1937. 

Q. In going to sea, Mr. Hilligos, have you gone to 
sea in any particular type of ship? 

A. Well, particularly tankers. 

Q. How long have you been in the tanker game? 

A. Well, I started in 1928 and then off and on 
tankers and passenger ships, and from 1933 until the 
present time IT was in nothing but tankers. 

Q. Is my understanding correct. then, from 1933 
down to the present time you have spent all your time 


of tankers? A. That is right. 

Q. From 1933 on, what type of work have you done 
on tankers? A. Pump man. 

Q. Did you ever work for Standard Oil Company? 

ve Wes. 

©. Which one was that? 

A. Standard Oil of New Jersey. 

©. Theat wasedtethe Hast Coast? m®. Yes 

©. How long did you work for them? [220] 

A. Well, from 1935 to 1939, 

Q. How long have you been on the West Coast? 

A. Smee 1942. 

©. Since 1942? A. Wes, 

Q. Did you just arrive in here late last night from 
a voyage? Aw West 

©. Mr. Hilligos, did you serve th any capacity on 


the S. S. Egg Harbor in April of 1943? 

Yes, as chief pump man. 

Did you have any second pump man on the vessel? 
wes. 


Who was that, please? A. Eddy Gittman. 


1 >O> 
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©. How do you spell that? A. G-i-t-t-m-a-n. 

©. Do you know where he is now? 

” In the South Pacific. 

©. How long has he been out there? 

A. 11 months. 

Q. Did you ride the Ege Harbor south bound from 
Portland on its initial voyage? ii @Yes: 


Q. When did that commence, do you remember ap- 
proximately? [221] 

A. I think about the 12th or 13th of April. I think 
we took it over on the 12th and sailed the 13th. 

QM. 1943? A. Yes. 

QO. Now, beforé you sailed, had you been on the Egg 
Harbor any length of time? 

A. Yes. (time it was the 27th of March I “leit 
Seattle to go aboard the Egg Harbor. 

©. And from the time that you were on the Egg 
Harbor up to the time it sailed, what were you doing, 
just generally? 

A. Well, I was checking all the equipment that we 
maintain in the pump room, and the cargo, the cargo line. 

Q. Does your job of chief pump man include any 
duties relating to installation of valves or making of 
repairs at sea? 

A. Yes, if anything goes wrong or breaks down and 
we have the equipment, we repair it. On these ships we 
always take adequate equipment to repair. 

QO. Now, on the south bound trip to San Pedro, Mr. 
Hilligos, do you know whether any hydrostatic or water 
pressure tests were conducted on the cargo line of the Egg 
Harbor? 

A. Yes. I put one on myself, through the skipper’s 
orders. 
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Q. Will you tell us just what you did? [222] 

A. Well, we tested Nos. 1 and 3 lines. That is the 
port and starboard line. First, we tested the starboard 
line, put about 125 or 130 pounds pressure with the 
cross-overs closed, and opened up the suctions on Nos. 5 
and 6 tanks. That was to see if there were any leaks. 
There was absolutely no leaks there. 

Then, we put it on No. 1 line, that is port line with 
cross-over No. 7 closed and the suctions in No. 5 and 6 
tank opened, and there was no leak. 

Q. Did you go down in ballast? 

A. Ballast and the contaminated cargo. 

QO. Now, I am talking about the initial voyage from 
Swan Island to San Pedro. 

A. Yes. We went down in ballast. 

QO. When you make those tests, do you make them 
with the tank full of ballast or empty? A. ‘Entity. 

©. Did you personally go down in the vessel’s tanks 
on the Ege Harbor vourself when those tests were made? 

A. Yes. 1 would alternate with my second pump 
man. I would go down one and he would go down 
another one. 

©. And with respect to each tank, did you go into the 
tanks, clear across the two wings of the center? 

A. Absolutely. 

QQ. "Now, when vou arfivéd at San Pedro, do you 
recall what cargo was loaded there? |223] 

A. Y@s, We took on Standard o7] at San Pedro and 
discharged ballast alongside the dock and loaded diesel oil. 

Q. Now. do you remember in which tanks the diesel 
was loaded? 
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The Court: That is in the record. 

©. By Mr. Mack: Now, after these water pressure 
tests were concluded and before loading was commenced 
at San Pedro, did you check the cargo line valves on the 
Ege Harbor? 

A. Absolutely. When I finished pumping ballast, 
why, I set the valves and then I went over them again 
with Captain Hogstrom, Port Captain. 

©. With reference to the No. 5 cross-over valve, did 
you personally set those yourself? 

A. Yes. I was right there when they were closed 
and I sealed them personally. 

Were they shut tight? 

Yes, with wrenches. 

Did you seal those personally yourself? 
Absolutely. 

What about the No. 7 cross-overs? 
The same thing. 


O PO PO PO 


Now, Mr. Hilligos, on those Nos. 5 and 7 cross- 
over valves on the Ege Harbor, is there some kind of an 
indicator referred to as a “‘tell-tale’’? i, | Wes. 


Q. Just tell us what that is. [224] 

A. Well, it is an arrow that travels on the valve stem 
and has got marked on it “Shut”. “Half”, and “Open” 
in the space about a quarter of an inch apart, and when 
the valve is shut, why, it is down at the bottom and also 
near the bottom of the threads, not quite so you can make 
sure that the tell-tale isn’t holding the valve open. 

QM. Now, can you tell us approximately how many 


turns there are on that No. 5 cross-over valve on the 
Egg Harbor? he  AbettZs. 
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Q. And if the cross-over valves were open in four or 
five tanks, can you tell us approximately how far open 
the valve would be? 

A. Well, in four or five tanks, the gate wouldn’t be 
open over a quarter of an inch. Well, I will say a 
quarter inch at the most because it goes in a recess of 
anywhere from a half inch to an inch. 

©. In other words, the gate goes down at the bottom 
of the pipe line into a recess of a half inch to an inch? 

A. Yes. 

MQ. Were you present. Mr. Hilligos, at San Pedro 
after the diesel had been loaded when any further tests 
were made? mm. © ies: 

©. What was done then’ 

A. [and Captain Hogstrom went down in No. 4 tank, 
down in No. 9 tank, with the valves open to make sure 
there [225] was no contamination in the cargo. That is 
general procedure with this company. 

©. Were you down there personally? 

A. Yes, I went down with him. 

©. What is the procedure that is followed to check 
whether there are any leaks? 

A. Well, if there is any leaks, vou pump it out and 
open the valves and let some more in to wash out the 
rust or accumulation underneath the valves to see if we 
can seat them tight. and we will wash the tank with a 
hand hose and let the company inspector look at the tank. 
and if he passes it, why, that is O.K. 

QO. Now, when vou went down in No. 4 tank, is there 
some procedure that you used to open some of the valves? 

A. The suction valves are wide open, not wide open 
but enough so that if there is any leak it would show. 


[226] 
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©. When you were in No. 4, if there was a leak 
from No. 5, it would show in the No. 4, Is that right? 

A. Yes. 

©. Now, did you at that time detect any leak when 
you were down in No. 4 on that occasion? A. No. 

©. I will ask you the same thing with respect to 
when you were down in No. 9 on that occasion? 

oe No: 

©. If there were any leaks from No. 8 into No. 9, 
it would show. Is that right? A. Wes 

©. Did you check the tanks clear across, that is, center 
and two wings in both No. 4 and No. 9? 

A. Absolutely. 

-Q. Now, did you ride the vessel on up to Point Wells, 
Washington, after you had been at El Segundo? 

oe hides: 

©. And when you arrived at Point Wells, did you do 
anything with respect to the cargo line valves on the 
Ege Harbor before discharging operations commenced ? 

A. Yes. I went over the valves personally with my- 
seif and my second pump man. We set all the valves 
to discharge and then, when we got the valves set, why, 
we were ready to start discharging when the man on the 
dock gave us the word to— [227] 

Q. Did you, at any time up at Point Wells, person- 
ally check the No. 5 cross-overs before discharging 
commenced ? 

A. Well, they were still sealed, tight onthe chaifi 
and sealed)-and that‘is all that could be done so far as 
checking goes. You couldn’t open or close them to see 
if they were open or closed. 

©. Was the tell-tale down at the bottom? 

A. Yes 
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©. When you say you set the valves for discharge, 
what do you mean by that? 

A. Well, when you load, you have certain valves open, 
and when you start to discharge, why, the valves have to 
be revised. You open some and close the other ones. 

Q. In discharging, Mr. Hilligoss, say with reference 
to the diesel, in tanks 5, 6, 7 and 8, was the discharging 
from one tank across at a time or from all tanks at the 
same time? A. Qne tank across. 

QO. So that if I understand you correctly, discharge 
would be concluded from one tank, and then you would 
take the next tank and so on. Is that right? 

Py, ae 

Q. Is that the way discharging was done with refer- 
ence to the gasoline likewise? A. That is right. 
[228 ] 

©. Now, did you leave the vessel, Mr. Hilligoss, up 
there at Point Wells during the discharging operations 
or before? 

-\. TI left before. We had a little blow going in 
there and when we got the gangway out, why I left the 
vessel. 

©. About what time was that, would you say? 

A. Oh, about 11:00 or 12:00 o’clock. 

©. Were you hving in Seattle at the time? 
a VE 

Q. Did you go over to see your people? 


A. Yes, sir. 
Q. Now, whon did you leave in charge of the 
pumping ? A. My second pump man. 


QM. With respect to your second pump man, Mr. Gitt- 
man, | think you called him, had he, to your knowledge, 
had any prior experience in pumping on tankers? 
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A. Yes, approximately two years on another ship 


with me. 
©. Had he been right with you for two years on 
another vessel? A. Wes: 


Q. Now, did you return to the Egg Harbor any time 
later that same day? 

A. Yes, about 6:00 o’clock in the evening, why, Bob 
Hicks called me up and told me to come back to the ship 
and said there was contamination and he wanted me down 
there. [229] 

Q. Did you then return to the Egg Harbor? 

ee | 6YCS. 

©. Did you go there from your people’s place in 
Seattle to the vessel? 

A. Yes. Just as soon as they called, why, I left. I 
got a taxicab and went right out to the dock. 

©. When you arrived there, whom did you see at the 
vessel? 

A. Bob Hicks was there and those two gentlemen 
there. 

QO. Indicating Mr. Simonsen and Mr. Kilbourn here 
in the court room? Ey ONES: 

Q. Did you at that time or at any time subsequently 
that evening check the valves, the cargo line valves of 
the ship? 

A. Yes. Bob Hicks wanted me to check them right 
away and I wouldn’t do it until Mr. Stevens got there. 
IT wanted Bob Hicks to come down in the pump room with 
me. and he wouldn’t go. 

©. Who was Mr. Stevens? 

A. Supervising engineer of the Keystone Shipping on 
the West Coast while they were receiving these new ships 
out of Swan Island, and he was in Seattle at the time. 
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©. Did Mr. Stevens arrive some time after that time? 
A. He arrived after I did. 
Q. And in company with him, did you go down into 
the [230] pump room? A... “Wes. 
©. Did anybody else go down with you? 


A. I don't recall. 
©. What did you do down there? 
A. Well, we checked the valves to see if they were 


set right, which they were. We never touched a valve 
in the pump room. 

©. Did you then check any valves on deck? 

A. We went over all the valves on deck. 

©. I will ask you if you checked, yourself personally, 
the No. 5 cross-overs at that time? 

A. Absolutely. They were still chained and sealed off. 

(). And did you test the No. 5 with a wrench at that 
time? 

A. No. The way they were chained off. why, you 
couldn’t open or close them with a wrench unless you took 
the chains off. 

©. Were the No. 5 cross-over valves shut tightly at 
that time? 

A. Yes. They were shut very tightly. 

QO. How about the No. 7? 

A. The same way. I said you couldn’t put a wrench 
on to open or close them, but they were shut tight 
originally and chained off and | didn’t break the seals to 
check them. [231] 

Q. Now, did you stay on the vessel that night? 

A. Until midnight. 

©. Was pumping resumed some time later? 

A. Yes. If I recall right it was resumed around 


between 9:00 and 10:00 o'clock. 
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QO. What was done then? 

A. Oh, I forget who it was, but they wanted certain 
ullage pumped out of a tank to wash the gangplank off, 
and we did, and started pumping both cargoes again and 
there was some commotion on the dock, and they said to 
shut down, it was contaminated again, so we did and we 
shut down a while longer and we started finally pumping 
straight diesel oil. 

©. You mentioned some commotion on the dock. 
Can you elaborate on that in any way? Did you observe 
anything on the dock? What do you mean by that? 

A Well, Jane not iamiliar with Standard On decks, 
so I couldn’t say, but J do know they had a hose crossed 
over from one pipeline to another, one header to another 
header and it seemed like when we were pumping for 
awhile, why, everything went fine. 

I saw a fellow open a valve down on the dock, and a 
few minutes after that, we had contamination again. It 
is not my business to go on the dock and check to see 
that the valves are correct. I have got no business on 
the dock. 

The Court: Did you determine what was the cause of 
the contamination? [232] 

The Witness: Well, I think personally the contamin- 
ation was ashore in Seattle. Somebody made a mistake 
ashore in Seattle. It wasn’t on the ship. Either some- 
body made a mistake and opened the wrong valves, or 
they had the contaminated cargo in Seattle and figured it 
was a good chance to get rid of it. 

QO. By Mr. Mack: Mr. Hilligoss. you were on the 
ship until midnight of the 23rd? Ae ees 

Q. You then left the fgg Harbor? Pe Wes. 
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©. When did you come back? 
A. 8:00 o’clock the next morning. 


Q. And did you stay on the Egg Harbor then for any 
length of time? 

A. I stayed on until it was finished discharging, and I 
think we finished discharging the following morning 
around 7:00 or 8:00 o'clock. 

QO. That would be the discharge of all products from 
the boat? A. Yes, sir. 


QM. Mr. Hilligoss, during your experience as a pump 
man, have you ever seen valves blanked off with spec- 
tacles? 


The Court: What do you call those? 

Mr. Mack: Spectacles. 

The Court: Don’t you call them spectacle flanges? 
[233] 

Mr. Mack: Yes, spectacle flanges. 


©. By Mr. Mack: Have you ever seen blanked off 
with spectacle flanges. valves comparable to the 5 and 7 
cross-over valves in any of the tankers upon which you 


have worked in discharging different grades of cargo? 
A No. 


(). When you worked for the Standard O1! Company 
of New Jersey, did their vessels carry different grades of 
cargo on which you were a pump man? 

A. Yes. T was on some of the ships ttm dut of tHe 
Gulf up north carrying as high as 10 different cargoes, 
and we never blanked off anything. It would be im- 


possible to get the cargo out of the ship. 


Mr. Mack: You may cross examine. 
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Cross-Examination 
By Mr. Hall: 


Q. I show you the plat marked in this case as 
Libelant’s Exhibit 9, purporting to be the cargo piping 
on the SS. Egg Harbor. Your testimony is that you left 
the Egg Harbor at Point Wells on the 23rd of April 
between 11:00 and 12:00 o’clock in the morning? 

A. That isaieht. 

Q. Your testimony is that at that time valves were 
set for discharging the cargo. Is that correct? 

ee 

QO. Which tanks were you going to unload the cargo 
from [234] first? 

A. Well, I recall it was No. 8. That was the diesel. 

©. You then had the valves set for unloading the 
cargo of diesel in tank 8. Is that correct? Ay «aes: 

©. Now, how about the gasoline? Where were you 
going to unload that? A. “No. 2. 

Q. Did you have valves set for unloading cargo from 
any other tanks? A. Absolutely not. 

(). Now, you were going to unload the diesel through 
the line which is marked on this plat as line C, were you 


not? 

A. No. We was going to unload through this line 
here. 

© You are now pointing to the line ‘B. Is that 
correct? A. That ts correct. 


©. If I understand you correctly, then, the diesel 
from tank & was to be unloaded through line B. Is that 
correct ? 

A. That is correct. Wait a minute, no. It would be 
unloaded through this line here. 
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Q. You are now pointing to line A. Is that correct? 

A. Wwe 

Q. Then, your testimony is that the diesel from tank 
[235] 8 was to be unloaded through line A. Is that 
right ? A. Yes. 

©. And at the same time you were going to unload 
gasoline from tank 2 through line C. Is that correct? 

A. Yes. No, this Ime here. 

QO. How long would it take you to unload the entire 


cargo in tank &? A. Approximately 6 hours. 
©. How long would it take you to unload the entire 
cargo from tank 2? A. The same thing. 6 hours. 
©. When did you set these valves? 
A. About 10:00, just before I went ashore. 
QO. About 10:00 o'clock? A. Yes. 
O. Then you went ashore shortly after 10:00 o’clock? 
A. Well, by the time they got the gangway out, I 


think it was around 11 :00. 

Q. Did you leave any instructions as to changing of 
the valves for the unloading of the other tanks? 
Y@s, sir. 
Who was to do that unloading? 
My second pump man. 
Your second pump man? A. Wes. 
You left it for him to make the change when the 
[236] change was required for the purpose of unloading 
cargo from some other tank? 


DO >O> 


A. The man is a senior officer. 

Q. Wait a minute. Will vou answer that question if 
you understand it, please ? 

A. May I have the question read? 

(Question read.) 
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QO. By Mr. Hall: Will you please answer that ques- 
tion yes or no, and then you may explain it. 


= No. 

Q. You didn’t leave it to him? A.) Dito: 

©. Who did you leave it with? 

mx. Ihe chief Ofincer. 

®» Hisenamer A. Morris. 

Q. Did you leave it with anybody else besides Morris? 
&. Neo. 


The Court: What did Morris have to do with it? 

The Witness: He is senior officer in charge of dis- 
charging cargo. We only assist him. I tell my men, 
“You do this and you de that,’ bit if the senior officer 
in charge wants to change it, he has got the authority 
to change it. 

The Court: Didn’t you leave any instructions with 
your assistant regarding switching over to the other 
tanks? 

The Witness: I told him to switch over, yes, from 
Nos [237] to 7. 

The Court: For instance, I understand from tank 8 
you would pump from this line marked A? 

The Witness: Yes. 

The Court: How would that diesel oil finally reach 
your outlet? Just trace it for me. 

The Witness: These master valves were closed. It 
would come up through here, down through here, into the 
cargo pumps. and finally up through this riser. 

The Court: Now, about No. 8, where would it go? 

The Witness: It would come straight back through 
here and through this pump here and eventually come up 
through this riser here (indicating). 
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©. By Mr. Hall: No, befofe you feff to go ito 
Seattle on the 23rd of April, you say you checked the 
valves? A. Yes, sir. 

©. All over the vessel ? A. Wee, or. 

©. When you say “checked”, you mean you looked at 
them ? 

A. [do not mean T looked at them. I checked them. 

©. What do you mean by “check’’? 

A. Put a wrench on to make sure they are closed 
except the ones I want to be open. 

Q. On this plat, Libelant’s Exhibit 9, there are oa 
lot of little circles shown on what purports to be the deck 
[238] of the vessel, on the upper half of the plat? 

&. Wee. 

©. Now. before you left the vessel that morning, 
then. your testimony is that you put a wrench on those 
valves? A. That is right. 

©. All of them? &. That 9s Tisiht. 

QO. But you didn’t put a wrench on the valves in the 
cress-overs. iv the No, 5 tank. did. you? 

A. It was impossible. I put one on them in Pedro 
and made them tight and when [ had them chained, you 
couldn’t open or close them unless you broke the seal. 

The Court: How do you account for the fact that 
they were found partially open? 

The Witness: That is something I don’t know. 

The Court: You knew about that. didn’t you? 

The Witness: [ didn’t know about it until today. 

©. By Mr. Hall: What time did you return to the 
vessel from Seattle on the evening of April 23rd? 

A. Approximately 6:00 o’clock. or a little after 6:00. 

Q. Was there any discharging going on then? 

A. “ING. 
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Q. Were both Mr. Stevens and Mr. Hicks there at 
the time? 

A. No. ‘Mr. Hieks was there and Mr. Steveme ar- 
rived shortly after I did. [239] 

Q. Now, as I recall your testimony, you said they 
started to discharge both cargoes again. Is that correct? 

A. That is right. 

QO. When did that occur? 

A. Oh, I couldn’t give you the time on it, but it was, 
I would say, around 8:00 o'clock. 

Q. How long did they discharge two cargoes when 
they recommenced before they stopped again? 

A. That is hard to say, too. It was approximately a 
half hour. [I wouldn’t say that was the exact time, 
because it has been so long ago. 

Q. It might have been five minutes? 

A. No, no. It was longer than that. We pumped 
about 10 or 12 feet out of the tank. 

QO. What’s that? 

A. I would say we pumped about 10 or 12 feet out of 
the tank. It was about a half hour anyway. 

Q. Were they still pumping from tank 2 and tank 8? 

A. Tank 8 and tank 4. 

@ Oh, There had) been a change from tank 2)to 
tank 4 then? &. Wes. 

QO. When did that change occur? 

A. When they wanted to wash out the gasoline line in 
the No. 4 tank. 

Were you there when that change occurred? [240] 
és. 

What time did it occur? 

It occurred just before we started pumping. 


PO FO 
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©. Had tank 3 been emptied? 


A. That is something I couldn’t say. I don’t re- 
member. 

Q. Why did they pump from tank 2 to tank 4? 

A. 1 couldn’t tell you. It was talked over among 
Stevens, Hicks, our mate, and those two gentlemen there. 
They were the ones who decided why it should be done 
that way. 

The Court: You say there was a commotion. What 
do you mean by that? You said there was a commotion. 
somebody said there was contamination and to shut down 
again. Is that the commotion you meant? 

The Witness: We were pumping for awhile and I 
heard somebody holler down on the dock to open some- 
thing up. and I looked over and they had a hose from one 
pipe line to another, and I saw this fellow open the valve 
and it wasn’t but a few minutes after that that we had 
contamination again. 

The Court: Well. did you see Mr. Hicks down there? 

The Witness: No. He wasn’t down there. He was 
aboard the ship. 

The Court: He didn’t go down there at any time? 

The Witness: On the dock, no. 

The Court: He didn't go down to see whether there 
was [241] contamination or not? 

The Witness: Not to my knowledge. I couldn’t say. 
I was on deck. He could have because he was with these 
gentlemen here. 

The Court: So far as vou know, he observed the 
contamination himself ? 

The Witness: Yes. so far as T know. 

‘Dre Comrt: Procéed. 
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Q. By Mr. Hall: What time of the day was that 
when that commotion occurred? 

A. Well, it was shortly after 8:00 o’clock, after we 
had started pumping. 

QO. Was it dark? A. Vek 

©. When you say you saw somebody opening a valve, 
describe to us where that valve was. 

About 25 to 30 feet from where I was. 

Was it on a dock header? 

Yes, it was on a dock header. 

Whereabouts on the dock header? 

Well, the pipeline runs paralled with the dock. 
Phere was a header coming up off a tee. 

©. I asked you where it was on the header. You 
said the valve was on the header. Whereabouts on the 
header was it? A. In the middle of the header. 
{242 | 

©. Which header was it, the one connected with the 
gasoline hose or the diesel hose? 

A. That is something I couldn’t tell you. I told you 
it was a hose hooked up from one pipe line on the dock to 
another pipe line on the dock, and I am unfamiliar with 
Standard Oil docks. so I can’t tell you what line it was 
connected to. 


> iO PO > 


©. Now. when you say a hose connected from one 
line to another, you mean hose and not pipe? 


Ae Wes. 

Q. It was a hose on the dock? A. Mies. 

Q. Leading from one pipe to another pipe? 

Pun Wes. 

©. Where was the valve in the hose. whereabouts in 


the pipe? A. In the pipe line in the header. 
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Q. Did the hose lead from the header or from some 
pipe to another pipe? 

A. Well. I can see you are very unfamiliar with pipe 
lines. but a pipe line— 

QO. You enlighten me, then. 

A. A pipe line has what I call a header. It has a 
tee coming off, a valve, an ell, a header, and a hose was 
hooked up to the header to the valve to the tee in the 
pipe line. [243] 

©. Where did the hose go? 

A. To another header. 

©. On the same dock? 

A. Yes, approximately 10 or 12 feet away. 

©. Did you see any hoses connected with headers 
leading to the vessel? A. Yes. 

OQ. Were they the same headers that you have been 
talking about in connection with those hose from one pipe 
to another? A» Not 

©. Where were you when you saw all this? 

A. Standing up on deck looking right down on them. 

The Court: Did you make any comment? 

The Witness: Yes,.J made a comment. 

The Court: To whom? 

The Witness: Three or four people standing around 
there. I don’t know who they were. 

The Court: Did you make any comment to the men 
that were connecting up the two lines? 

The Witness: Yes. J asked them what they were 
doing. 

The Court: What was the answer? 

The Witness: They said, “Well, just our regular gas 
line.” Phat ts all that they said. 
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The Court: Did you make any comment at that time 
that the contamination was being caused by the way they 
were con- {244] necting up their pipe line? 

The Witness: Yes. 

The Court: To whom? 


The Witness: These gentlemen was standing there, 
and my big bosses was standing there, and I said, “I 
think it is coming from the tanks off shore there.” 

The Court: When you speak about the header on 
these pipe lines, you mean that portion to which they 
coupled on the hose to their pipe line? 

The Witness: Yes, sir. That is my definition of a 
header. 

The Court: If it was in a garden, you would call it 
the faucet? 

The Witness: Yes. 

The Court: The same thing as coupling the hose 
together ? 

The Witness: Yes, sir. 

The Court: Did you notice whether there were two 
couplings there or just one? 

The Witness: Where it came up from this pipe line 
that I am looking at, why, it was down the dock about 
15 or 20 feet, and the Standard Oil at Point Wells, I 
guess there is four or five pipe lines on the dock. 

Well, J never went down the dock and traced it because, 
as I say, it is none of my business. I have got no au- 
thority on the dock. 

The Court: But you had some responsibility in that 
[245] respect? You knew that as soon as contamination 
* developed the first thing they would do would be to claim 
that it had been contaminated aboard, didn’t you? 
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The Witness: Yes. 

The Court: What did you do to protect yourself from 
the responsibility for the contamination? Did you do 
anything? Did you just say it was their business and let 
them alone? 

The Witness: No. I mentioned it to Stevens. 

The Court: All right. Now, the hose from the deck 
hooks into a pipe line like two pencils together ? 

The Witness: Yes, sir. 

The Court: And there were two of those coming out? 

The Witness: Yes. 

The Court: And you claim that there was a hose 
connecting the twor 

The Witness: No, farther down the dock. These 
pipe lines all run down the dock parallel, and some of 
them go down underneath the dock and into tanks, and 
further down they will go to more tanks, and down the 
dock about 40 feet from where our ship’s frorses was con- 
nected to the dock pipe line, there was another hose 
crossed from one header to another header across the 
pipe lines. That 1s where this fellow opened a valve. I 
saw him open a valve and close it. 

The Court: You have learned that the cross-over 
valves on tank 5 were found partially open? [246] 

The Witness: So [ heard today, yes, sir. 

The Court: And you know that the mate was dis- 
charged over this, don’t you? 

The Witness: Yes. 

The Court: Yet you don’t know how those valves 
came to be loosened? 

The Witness: No. because I and Captain Hogstrom 
in Pedro set those valves up tight with wrenches and put 
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chains on them, and when I finally broke the seals in El 
Segundo after the round trip, it took three men on 
wrenches to open them. So, that is all I can say. 


aime’ Court: “@iat 1s all. 
‘Vir. Hall: Diet reealk 


Mr. Mack: I have a few more questions. 


Re-Direct Examination 
By Mr. Mack: 


Q. During discharge operations on the Egg Harbor 
there, was any record kept by the vessel of ullages in the 
vessel’s tanks at different intervals? A. No, sir. 

Q. In other words, you started discharging and no 
record was kept at any time of how much was in each 
of the tanks? 

A. No. except like when I am pumping now, we are 
on the South Pacific run, and when I finish a tank, we 
take a record of it. [247] 

©. You take a record of the time? 

A. Yes. However, where we are pumping out one 
cargo at one dock. we never take no time except the time 
it started and the finishing time. 

Q. When discharge of both products was commenced 
there within a short time of one another on the afternoon 
of the 23rd, was one pump discharging one product each? 

fee Cs, Site 

Q. And on the Egg Harbor, what is the approximate 
capacity of the pumps: that is one pump? 

A. Well, the pumpers say 3.000 barrels an hour. but 
the best I have ever been able to oct out of them is 
around 2,800 barrels an hour. 

Q. That is the maximum that you developed in your 
pumping experience? m. That is right. 
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©. Would that apply equally to gasoline and diesel 
furnace oil? 

A. Yes, up toa certain pressure. Of course, the more 
pressure built up, the slower you are going to pump. 

Mr. Mack: TI think that is all. 


The Court: There were a couple of spectacle flanges 
there that were open, were they not? 


The Witness: Ys, sir. 
The Court: Why were they not closed? 


The Witness: Well, | can explain that to you. These 
[248] are pipe lines coming into the pump room. Your 
spectacles are here. Your pipe lines go here. Then your 
pipe lines continue on. Here is your sea cocks. So, you 
‘got a line running clear across the pump room. You 
have two valves, one here for what you would call the 
No. 3 line and one for the No. 2 line and No. 1 for the 
No. 1 line. They are individual valves. 

The law will not let you blank them off, for some un- 
known reason. I don’t know why. 


The Court: Do you know why those flanges were put 
in there? 

The Witness: I could never figure that out, sir. 

The Court: You are fanuhar with the rulings now 
to the effect— 

The Witness: They still have to be in there sealed. 

The Court: But it is the requirement now on these 
government tankers that these flanges are to be set closed. 
Are you famihar with that ruling? 

The Witness: No, I am not, but we have got the 
same on this ship here. Last night IT was pumping out a 
No. 9 tank with those, and not with the No. 3 pump. 
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OQ. By Mr. Mack: Now, you are talking about the 
present ship you are on now? 

A. Yes. That shows us they are not in there for ab- 
soiutely any good, because I was coming right back here 
from another line. [249] 

Q. From what you say, Mr. Hilligoss, when the spec- 
tacle flanges in the pump room are set, you can still pump 
around them from another line? 

A. Ian still go around through them. 

Mr. Mack: That is all. 


The Court: That is all. 
(Witness excused. ) 


The Court: Any further evidence, gentlemen? 

Mr. Mack: I want to ask Mr. Kilbourn a few more 
questions as my own witness. 

The Court: I didn’t continue this to give you a new 
Start. 

Mr. Mack: This is the end, if the Court please. 


PRED RR, aL BOURN, 


called as a witness by and on behalf of the respondents, 
having been previously duly sworn, was examined and 
testified as follows: 


Direct Examination 

By Mr. Mack: 

®. ‘Wir. Kilbotiia, prior to the arrival of the Bee 
Harbor up there at Pomt Wells on April 23rd, 1943, 
had you had any experience with contaminated cargoes 
from vessels? 

A. Any experience with contaminated cargoes from 
vessels ? | 
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Mr. Hall: I submit that is immaterial, if the Court 
please. It is raising collateral issues. [250] 

The Court: I think within a specified period—the 
oniy thing we are interested in was April. I presume 
your question was directed to the witness to show that 
the tanks were already contaminated? 

Mr. Mack: No. My idea was to show if they had 
any experience with it before, and charge them with 
knowledge of what they should do when they first learned 
of a contamination coming off the vessel. 

The Court: You may answer the question. 

The Witness: Yes. I think we had one about 1939. 
There was a cargo of road oil come up, and if you under- 
stand road oil MC2, it is a cut back, and SC2 is shipped 
up. MC2 is put in an SC2 tank, but the master gauger 
was not directed until we got information from the home 
office some three days later that the SC2 was shipped up 
north and the MC2 or vice versa. However. that was 
something put in the wrong tank. That was a con- 
tamination caused by putting one on top of the other. 

The Court: Did you ever have a condition where a 
tanker arrived and the product was contaminated? 

The Witness: No. sir. I never had one. 

©. By Mr. Mack: Not prior to this occasion? 

A. Wo. 

©. But in your experience in the oil industry you have 
heard of that happening, haven't you? 

The Witness: Of a boat being contaminated? [251] 

©). wes. A. No. J never have. 

Q. That is prior to the Egg Harbor? 

A. No. The first one I run into was the Egg Harbor. 
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Q. Now, can you give us an idea, Mr. Kilbourn, on 
this plat of your layout up there, how far it is from the 
dock over to the gasoline tanks 61 and 62? 

A. Oh, I would say I imagine it is 2500 feet, and 
maybe 3,000. 

©. The gasoline lines that are depicted on here in red, 
are those underground or surface? Ar"Striace. 

@ Ail sutizeer 

A. All surface except they are under docks here, and 
come on the surface all the way. We have all of our 
lines on the surface so we can detect any leaks. 

©. With reference to the blue lines indicated on this 
plat No. 1. how far is it from your dock up to tank 8? 

A. Oh, T would say it is around 7 or 8 feet. 

Q. How far to tank 41? 

A. Oh, T would say another 7 to 8 feet. It is kind 
of a round about way. 


©. Are those diesel lines surface or underground? 

A. The only place it is underground—it is all on sur- 
face except—no, by George, they are all above ground. 

() What is the teeraimethere? ls that all leveloar 
[2524 oneiills? 

A. No. It is dredged land. It is sandy dredged land. 


©. Mr. Kilbourn, is my understanding correct that 
prior to discharging operations commencing from the Egg 
Harbor, you had taken no samples from shore tank 
No 8&? A. No samples from shore tank No. &. 
©. And you had made no tests from shore tank 8? 
mm 0. 


The Court: You say you had been making regular 
deliveries? 
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The Witness: Yes. Two days prior, we had finished 
pumping those tanks. We pumped down to what we call 
bottom. 

The Court: Those were storage tanks and you con- 
tinued to use them and fill the orders of your customers 
from those tanks? 

The Witness: That is right. 

Q. By Mr. Mack: The same is true on the samples 
or tests not being taken before discharge relative to 
gasoline in shore tank 62? A. That is right. 

Q. Now, is my understanding correct that from the 
time you or the men under your supervision first started. 
to take samples of the diesel which continued, as I under- 
stand it, all through the night of the 23rd and the follow- 
ing day. they never detected from any of the samples or 
tests that they made that anything was wrong with the 
diesel? [253] A. Wit ds right. 

©. Now, have you changed that method of sampling 
and testing since the Egg Harbor? 

A. No, but we do—we go aboard the boat and take 
samples of what we call “outside boats” since the Egg 
Harbor and make flash tests of the diesel that is in the 
tanks of the boats that come in there but we still control 
the dock deliveries by sample by vision. 

QO. Well, what was the purpose in taking the samples 
then as you did after discharge commenced relative to the 
diesel ? 

The Court: You only put your hand on a hot stove 
once. and you learn after that not to put it on again. 
counsel. 

Mr. Mack: That is true. your Honor, but I have been 
trying to figure out 1f the samples didn't help them any, 
what was the purpose in taking them? 
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The Witness: May I say on that that the gasoline is a 
slightly different color than the diesel and that was the 
only thing we were worrying about. We watched to see 
if there was any chance of gasoline going in there and 
we could catch it, but in making a slight mixture as they 
did in that case, the quantity of gasoline wouldn’t show 
up in the diesel. 

©. By Mr. Mack: So far as the gasoline was con- 
cerned, you readily detected the change in color? 

A. Yes. A larger percentage of diesel went into the 
gasoline than did the gasoline into the diesel. It was 
quite [254] brown. It looked almost like diesel. 


Tire Mack: ‘Wheatexseall: 


Cross-Examination 
By Mr. Hall: 

©. Did you at that time have a hose on the dock for 
the purpose of connecting any of these pipe lines on the 
dock? 

A. I don’t know whether we had one at that time or 
not, but we often do have a hose from what we call our 
16-inch line to our 8-inch line in case we are loading a 
small cargo vessel from that dock line. Then, we put it 
from one header to another on our gasoline line. We 
may put a line across here. There are two gasoline lines 
there. They are absolutely separate. We can go around 
here to a vessel down here, but there is so much back 
pressure running through the pump that we oftentimes 
put a cross-over line from one header to the other down 
here to take the cargo down here. 

©. Then that cross-over by means of the hose would 


be from one gasoline to another gasoline line? 
AO MES. 
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The Court: What would prevent you from using 
that same /rouse to connect up the diesel oil with the 
gasoline? 

The Witness: That is something we watch out for. 
There is a decided color in the header. 

The Court: It is the same size pipe? 

The Witness: Yes, the same size pipe, 6-inch header 
but with a red head with gasoline and a decided green 
head [255] for diesel. and at this point there is no diesel 
header near that gasoline cross-over valve. 

The Court: How far is the one— 

The Witness: J] imagine it was 30 or 40 feet. That is 
uséd quite often. For that matter, we leave the hose 
there in case of a boat coming in so we can pump from 
this big cargo line. We can draw up here in case of a 
little boat coming in and we could run it up through the 
pump house. However, I don’t remember any hose there 
at this time. 

The Court: ‘Were you there in the evening at the 
time that the pumper returned and they started up the 
second time? 

The Witness: J was there until way after midnight. 

The Court: Did you see any connecting hose used 
between the lines? 

The Witness: |] don’t know whether the hose was 
there, because we often have it there. 

The Court: Did you see it in use? 

The Witness: I don’t remember. 

The Court: You would know whether it was being 
used to connect up one line with another ? 

The Witness: IJ would, but I can’t remember this 
special one. 
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The Court: I know, but you heard the pumper’s testi- 
mony. What do you know about that fact? He said he 
saw somebody, and in your presence, make that connec- 
tion that caused the contamination. [256] 

The Witness: The connection would be made prior 
to the pumping of the boat. It would remain there until 
the boat got through pumping, if there was any connec- 
tion made. 

The Court: You couldn’t make it while the pumping 
was going on? 

The Witness: Yes, if we turn off a valve, but that was 
on at the time. 

The Court: This witness has testifed that he saw 
some of your men deliberately connect up the diesel line 
with the gasoline line. 

The Witness: That is wrong. 

The Court: Do you know that to be a fact? 

The Witness: Yes, I know that to be a fact. 

The Court: How do you know it? 

The Witness: It wouldn't affect the test of contamina- 
tion if it was connected up that way, your Honor. 

The Court: You mean the test was taken before it 
reached that point? 

ite VV@HMESS: ies: 

Wir. Hall: 1 @vas about to ask him that, but I thik 
it was clear that the tests were taken at the end of the 
ship’s hose before it reached the first header on the dock. 

Wine Witmess: Yes. 

©. By Mr. Hall: And those were the tests taken 
when they resumed pumping of the double cargo of both 
products at 9:30 or whenever it was? [257] 

A. That is right. 
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The Court: And you make the test at the point where 
your hose couples on to the ship’s connections? 

The Witness: We make it where our hose coming 
from the ship down to the header before it goes into the 
pipe line, and that is as the gas comes directly from the 
boat, before it gets into our pipe line. 

The Court: And there is no way to make a connection 
there with another line? 

The Witness: No, absolutely not. The connections 
are made 60 to 70 feet from these risers as they come off 
the boat. 

The Court: Any further questions? 

Mr. Hall: No. 

Mr. Mack: No further questions. 

The Court: That is all. 


(Witness excused. ) 


The Court: Any further evidence, gentlemen? 

Mr. Mack: The respondent has no further evidence. 

Mr. Hall: The other day your Honor asked if we 
would prepare a statement with respect to attorney fees. 
I have handed counsel a copy of this statement. and I 
believe that he will stipulate that 1f a member of our 
firm were called, that member would testify in accordance 
with this memorandum which | have now filed with the 
clerk, which is labeled Schedule C. [258] 

Mir. Mack: Of course., | was handed a copy of this 
statement by Mr. Hall just before the court convened this 
afternoon and looked it over hastily. 

T will stipulate that if Mr. Hall, who is a member of 
their firm, were called, he would so testify subject, how- 
ever, to my objection to any evidence relative to attorney 
fees: 
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The Court: Well, that is a point of law that we will 
settle afterwards. 

Mr. Mack: I am just making the objection for the 
record, if the Court please. 

The Court: The Court will take that into con- 
sideration. 

Now, Mr. Mack, you were going to check the figures 
on Schedules A and B so that you would be in a position 
to ascertain whether you have any objection to the method 
of calculation set forth. 

Mr. Mack: I looked those over, if the Court please, 
and I would want to ask Mr. Hall a couple of questions 
about them because it wasn’t quite clear to me the way 
they were figured. In other words, I didn’t know, and 
what I am interested in is whether those are actually the 
accountant’s figures as to costs on the reduced amounts, 
or whether it is a percentage proposition. I wasn’t clear. 

Mr. Hall: Those are the accountant’s figures. The 
only percentage figure, as [ understand it, is in the item 
with respect to handling charges at Point Wells in 
Schedule B, which is an item of $335.00 on this schedule, 
and in our [259] stipulation of December 6, 1944. it was 
$400.00 odd dollars. Now, that has been prorated. 

All other items on Schedule B are accountant’s figures 
kept in the same way that the group figures were com- 
puted in paragraph 7 of our stipulation of December 6th. 

Mr. Mack: J have been all over those figures in great 
detail before the trial. and on Mr. Hall’s statement that 
fiat is the fact | am willine to agree to it, namely, that 
the proper witness. if called. would testify to those 
figures there in Schedule B. 

Mr. Hall: Will that be @iven an exhibit number, if 
the Court please. this Schedule C which I have just 
handed in? 

ime Court: It may be next in order, 
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(The document referred to was marked Libelant’s Ex- 
hibit 15, and was received in evidence. ) 


[LIBELANTS &XHIBIT NO. 15] 
ae OAL. C 

STATEMENT RELABIVE TO THE SERVICES 
RENDERED BY THE FIRM OF LAWLER, 
FELLK ®@ TALL, AS ATTORNEYS FOR W)- 
BELANT IN STANDARD OIL COMPANY OF 
CALIFORNIA V. UNTTED STATES OF AMER- 
ICA, ET AL—FEDERAL DISTRICT CoOUrey 
NO. 3490-BH 


The services of libelant’s attorneys were rendered over 
a period beginning March 6, 1944, on which date intor- 
tuation that the vessel SS “Eee Harbor” had arrived or 
was about to arrive at the Port of San Pedro, necessi- 
tated that a member of the firm devote his exclusive and 
prompt attention to the filing of a libel in order that the 
suit might be commenced while the vessel was in port 
and within the jurisdiction of the Court. 


The libel was prepared on March 6 and 7. 1944. Fil- 
ing and arrangements for service of process was accom- 
plished on March 7, 1944. Thereafter during each 
month prior to trial, except June 1944, services were per- 
formed in the nature of trial preparation by either John 
M. Hall or Marcus Mattson, both members of the firm. 


Prior to the commencement of the trial the time spent 
upon the case was 26814 hours, exclusive ot the time 
spent in telephone conversations and in the preparation of 
correspondence. Such time was taken up with prepara- 
tion of pleadings and other papers, conferences with 
counsel for respondent and with witnesses and others 


Standard Oil Company of California, etc. 337 
(Libelant’s Exhibit No. 15) 


having knowledge of the facts, examination of corre- 
spondence received and examination of authorities. 

While the necessity of presenting certain evidence 
through testimony of witnesses was obviated by stipula- 
tion, it was necessary prior to obtaining said stipulation 
to obtain and have available a great deal of documentary 
matter in order that a proper basis for such stipulations 
could be shown to exist. 

The preparation and filing of an extensive pre-trial 
Memorandum for the guidance of the court was under- 
taken in view of the questions of law involved. While 
the basic principles involved cannot be said to be new or 
novel, their application to the case was not entirely simple 
because of the lack of decisions pertaining to the factual 
situation which gave rise to libelant’s claim. In addition 
to such Memorandum, an additional Reply Memorandum 
was prepared prior to trial. 

Preparation of the factual portion of the case required 
trips to San Pedro and El) Segundo. 

A tabulation of the total time of 26814 hours spent 
prior to January 30, 1944 discloses the following: 
Preparation and filing of Libel in Personam 5% hours 
Conferences 28 i 
Research and examination of authorities 23434 


268% hours 


Number of telephone calls 60 
Number of letters 47 
Number of court appearances prior to trial 2 


[Endorsed]: No. 3490-BH Adm. Std. Oil Co. ys. 
U.S. ib. Exhibits, Filed Meby 2, 1945. Ee- 
mund L. Smith, Clerk; by M. E. W., Deputy Clerk. 
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Mr. Hall: I desire, if the Court please, to file a sup- 
plemental memorandum of authorities dealing with three 
points. First, that the Charter party must be strictly 
construed against the United States, and under that point 
I call your attention to the fact that the form of this 
Charter party is prescribed in the Federal Register. If 
the Court desires that, I have the number of the Federal 
Register here and I will hand it in. 


The second point in this memorandum is my argument 
with reference to paragraph 7 of the Charter party and I 
ask consideration of a further contention made with 
respect to [260] paragraph 7 over and above the con- 
tentions which I offered in argument the other day. 


The third point has to do with the question of attorney 
fees and the propriety of an allowance against the United 
States on account of attorney fees. Under that point I 
have called attention to the authority of the War Ship- 
ping Administration under the Act and under the 
Executive Order of its creation and to comment upon that 
authority in two opinions of the Attorney General of the 
United States which I think have a bearing upon the 
general question of the allowance of those attorney fees. 


The Court: I haven’t read it all, but I notice here 
you have given a statement as to the time spent in this 
case, but 1s there going to be any testimony as to your 
opinion as to what is a reasonable attorney fee? 


Mr. Hall: I would leave that with the Court. 


The Court: But you must remember that IT am just a 
country lawyer and my idea of fees differs considerably 
from those of you that live m a big city. Tf | allaw 
attorney fees. | would be basing them on my experience 
as a country lawver and it would be to your disadvantage. 
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I would like to at least have testimony or a stipulation 
that he would testify that a certain amount is in his 
opinion legal. 

Mr. Hall: My testimony would be that $9,000.00 
would be a reasonable fee. May it be stipulated that if 
called I [261] would so testify, Mr. Mack? 


Mr. Mack: Yes, so stipulated. 


The Court: I presume you will want an opportunity 
to examine this supplemental brief? 


Mr. Mack: And on that question of attorney fees, I 
haven’t had much chance. 


The Court: I will give you five days to submit any 
authorities that you desire to submit in reply. Pretty 
near everything else has been covered as we have gone 
along. 


I appreciate the way in which both sides have presented 
their case freely and frankly, and the co-operation between 
counsel. 


The Court has in his own mind most of the questions 
of law worked out, whether they are right or wrong. I 
have come to some rather definite conclusions of certain 
questions of law in this case and probably should make 
no comment until ] have read the authorities. However, 
I can’t figure out under what authority attorney fees can 
be obtained against the United States in view of the fact 
that this Act under which this proceeding is brought is 
strictly construed and the matter of allowing costs and 
interests is definitely stated. 


Now, it seems to me that that expression is in there as 
a limitation of the authority of this court. Of course, you 
may have answered my comments in this statement or this 
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additional memorandum that you have filed, but your only 
authority to sue the United States, as we have proceeded 
in this case, [262] and jurisdiction to sue, 1s based upon 
Section 741 of Title 46. Now, you state that the At- 
torney General and the Shipping Board have made cer- 


tain rulings in that respect in other cases? 


Mr. Hall: I don’t want to repeat anything IT have in 
my memorandum, but for clarity in approaching the ques- 
tion, may I make this distinction? We are not asking for 
attorney fees as a matter of costs or as being included in 
the costs. We are asking for them as an element of 
damages. There is a very marked distinction between 


the two, I concede. 


In this case the attorney fees should be awarded as 
part of the judgment because they are granted by the 
contract itself if there is a breach. 


The Court: In other werds, it is a part of ihe 


damages. 


Mr. Hall: Yes. the same as a promissory note or a 
lease or something of that sort. We go from there to 
inquire as to the power of the War Shipping Administra- 
tion to make this kind of a contract, to contract that if 
there shall be a breach. attorney fees shall be included, 
and I] mention that authority in the memorandum I sub- 
mitted. 

The Court: I would like to have the Federal Register 
memorandum on that Charter Party agreement. I have 


it in my library but of course T haven’t the citation. 
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Mr. Hall: I cite it in my memorandum. It is June 10, 
1942, page 4386. 

The Court: Is there anything further, then, gentle- 
men? [263] The matter will stand submitted, but I will 
allow you, Mr. Mack, five days to file any reply you desire 
to Mr. Hall’s memorandum that has been filed today, and 
if you desire to file a reply to the one that he served on 
you within five days, you will have the same privilege. 


Mr. Hall: Wank you, sir. 


The Court: But we have used a lot of paper so far in 


this case, so I am not asking for it. 


Very well. 


[Endorsed]: Filed Jul. 16, 1945. [264] 


{Endorsed]: No. 11126. United States Circuit Court 
of Appeals for the Ninth Circuit. United States of 
America, Appellant, vs. Standard Oil Company of Cali- 
fornia, a corporation, Appellee. Apostles on Appeal. 
Upon Appeal From the District Court of the United 
States for the Southern District of California. Central 


Division. 
Filed August 13, 1945. 


PAUL P. O BREEN, 


Clerk of the United States Circuit Court of Appeals for 
fie Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11126 
UNITED STATES OF AMERICA, 
Appellant, 


VS. 


STANDARD OIL COMPANY OF CALIFORNIA, 
Appellee. 


STATEMENT OF POINTS ON WHICH APPEL- 
LANT INTENDS TO RELY ON APPHAL 


Appellant, United States of America, intends to rely 
upon the points stated in its Assignment of Errors on 
appeal herein, which Assignment of Errors appears at 
page 69 of the typewritten Transcript of Record as cer- 
tied by the Clerk of the District Court, and appellant 
incorporates its Assignment of Errors and full contents 


herein the same as though fully set forth at length. 


Dated: August 28, 1945. 
CHARLES H. CARR 
United States Attorney 
ROBERT E. WRIGHT 
Assistant United States Attorney 
LILLICK, GEARY, McHOSE & ADAMS 
A. F. MACK, JR. 
By A. F. Mack Jr. 


Proctors for Appellant 
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Received copy of the within Statement of Points on 
which Appellant Intends to Rely on Appeal this 28th day 
of August, 1945. 


LAWLER, FELIX & HALL 
JOHN M. HALL 


By John M. Hall 
Proctors for Appellee 


[Endorsed]: Filed Aug. 30, 1945. Paul P. O’Brien, 
Clerk. 


[Title of Circuit Court of Appeals and Cause. | 


SLPULATION AND REQUEST FOR USE “OF 
CERTAIN EXHIBITS IN ORIGINAL FORM 


It Is Hereby Stipulated between appellant and appel- 
lee, through their respective proctors, that the exhibits 
hereinafter specified may be used and considered by this 
Court in their original form, which exhibits cannot very 


well be printed, namely: 


(A) Libelant’s (appellee’s) exhibits as follows: 
1) Exhibit 1—Layout at Point Wells, Wash- 
ington. 
2) Exhibit 3 


3 


bor’’. 


Cayéo Plan of S:. 5. “Ege Mar- 


3) Exhibit 9—Piping Arrangement. 


4) Exhibit 10—Wooden Model of Spectacle 
Flange. | 


344 


Umted States of America vs. 


(B) Respondent's (appellant’s) exhibits as follows: 
1) Exhibit A—Smooth Log of S. S. “Egg Har- 


Dated: 


9 


Exhibit B—Rough Log of S. S. “Egg Har- 
bor”’. 
Exhibit C—Ullage Sheet, Voyage 2, S. 3S. 
‘Ege Harbor’”’. 
Exhibit D—Ullage Street, Southbound Voy- 
age, S. S. “Hee Marbor”’. 
August 28, 1945. 
CHARLES H. CARR 

United States Attorney 
ROBERT E. WRIGHT 

Assistant United States Attorney 
LILLICK, GEARY, McHOSE & ADAMS 
A. F. MACK, JR. 

By Ac F. Mlaek, Jr. 

Proctors for Appellant 

LAWLER, FELIX @ HALL 
JOHN M. HALL 


By John M. Hall 
Proctors tor Appellee 


ORDER 


It 1s so ordered. 


Dated: 


August 31st, 1945. 


FRANCIS A. GARIRECHMT 
Presiding Judge 


(Endorsed): Filed Aug. 31, 1945. Paul P. O’Brien, 


Clerk. 


